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Practice and Procedure; Res Judicata, issue estoppel; whether

Judgment of County Court of Victoria finally determinative of -

~ High Court Action in Fiji. i

litigate issues which have already been decided by a

Court of competent jurisdiction. Also, where a matter




[2]

[3]

- case before

becow N “
Iltlgat|on should b‘rmg forward the whole offthelr:c‘ases
Th:s |

sp‘eciaﬁl"‘ci

it is desirable, that, in the absence of

tances parties should brlng the _,Wh"ole'

‘the court so that all aspects of it may be

decided (si‘ljbjig'ct to appeal) once and for all. This has
become known as the rule in Henderson v. Henderson
(1843) 3 Hare 100. The policy that underlies that rule is

based on the considerations that litigation should not
drag on for ever and that a defendant should not be

oppressed by successive suits when one would do.

The question which arises in this appeal is whether a
judgment of the County Court of Victoria between the
same parties but in which the Appellant was defendant
and the Respondent, plaintiff was finally determinative
of issues raised in the High Court of Fiji in Civil Action
No. HBC 107 of 2002 in which the Appellant was
plaintiff and the Respondent defendant.

On tﬁémtéfh of Decemby‘er 2005 Finnigan J. gravé what he

termed —a ?‘Flnal Ruling in which he struck out the

5

AppeHart

s th Amended Statement of Claim and, with

it, the “App‘ellants action. His reason for taking -this

e heiheld that the fundamental fact

upon whlch the Appellant relled in the High Court had




alread been _decided agalnst htm by the “County Court

of -,,'VICtOI‘Ia Australna in proceedlngs between hlmself

nd the Respondent The AppeIIant now seeks Ieave to

appeal agaznst that Final Ruling.

[4] To strike out any pleadings is a very drastic action which
a court should take only in a clear case or as Megarry V.
C. said in Gleeson v. ]. Wippell and Co. Ltd. 1977 3 ALL
ER 54 at p.62(g):

“In plain and obvious cases that are clear
beyond doubt”.

Finnigan J. considered that this was such a case.

[5] The basis for the application by the Respondent to the
High Court was a claim that the Appellant’s claim arose
out of an assertion that the Appellant and Respondent
were both 50% shareholders in a company called Integer
Computing (Fiji) Limited and that the issue of
shareholdlng in Integer had aIready been l|_t|gated and

determined in proceedlngs before Vthe unty Court at

Melbourne in Victoria and that the FU! Vp e"dtngs were

_an abuse of process as the lssues had aIready been

determined.




’ .iCourt was issued on
he 128" of March 2002 In the proceedlngs in the

The-ert of Summons in the,H

unty Court of V|ctorla Wthh were |ssued on the 8" of

*‘Aprllv2003 the Respondent sought declaratlons as to the

"'vbeneﬂaal ownershxp of a land and house 5|tuated

thereon in a suburb of Melbourne.

[7] The trial began before Judge Howie in the County Court
on the 19" of May 2005 and extended over twelve
sitting days from the 19" to the 27" of May and from
the 11* to the 15" of July 2005. Judgment for the
present Respondent was given on the 9" of September.
It is pertinent for the purpose of this appeal to quote the

first two paragraphs of the Judgment of Judge Howie:

I. “In this proceeding the Plaintiff seeks a
declaration that the Defendants hold the
land described in Certificate of Title
Volume 8179 Folio 830 and known as 63
Gallipoli Parade, Pascoe Vale South on

trust for him in proportion to his

contributibn to the purchase price. He
alleges that pursuant to an oral agreement
7‘i’;quqe;g‘_with the defendants, they agreed
“that they would hold the land on trust for
;;:;vh’imf and for the first Defendant and their




mother'Mrs Singh, in_proportion to their

vespective  contributions  towards the

purchase of the Iand He clalms further

“that pursuant - to tn agreement he

contributed a sum of money, which he
alleges was $180, 860.75, to purchase the
land, and that by reason of the agreement
and the contribution made by him the
defendants hold the land in trust for him in
proportion to his contribution to the
purchase price, which he alleges was
50.75%. The Plaintiff alleges that the trust
was an express trust, or a resulting,_.

implied or constructive trust.

The defendants deny the Plaintiff’s claim.
Their position is most conveniently
explained by reference to the summary
given by their counsel, Mr Salpic, in his
written outllne of cios:ng subm:ss:ons and

by reference to hls subm:ss:ons.,‘ The

agreement -frras'_*: f’dllé‘géd b y’f the




plbih(ifﬂ and say that prior to

the purchase of the land it was

agvl_{exéd béiwgen the three of
them and Mrs Singh that the

‘Defendants would purchase
the land and become the legal

and beneficial owners of it.

(2) If they entered into an
agreement  giving rise to an

express trust, then:

(i) such an agreement s
& | unenforceable in that there
is no note or memorandum
in writing signed by the
defendants recording the
terms of the agreement
and acknowledging the
existence of the agreement
| als required by S126 of the :
| “Instm‘m&en-tsi “ Act I 958
| ahd/br S53(1)(a) of the
 Property Law Act 1958;




(3

..Sum

an_agreement is
' unenforceable in that
writing

~.there is no

| f:‘g"mé;nifesting and proving
the agreeme':nt signed by
the defendants
required by S53(1)(b) of
the Property Law Act.

as

All moneys to purchase the land
were provided by Mrs Birmati
Singh and the first defendant.
The first defendant had a 50%
entitlement to moneys held in a
bank by
Computing (Fiji) Ltd. (“Integer

account Integer

Fiji”) with the Hong Kong and

Shanghai Banking Corporation

~in Hong Kong from which the

of $I49,995 was




ln these proceedlngs the Appe|lant seeks to

e Proceedings in the High Court

from the Respondent half of a sum of money sai k‘to
have been taken by the Respondent. The Respondent
claimed that the foundation of the Appellant’s claim is a
pleading in the Statement of Claim that the Appellant
and the Respondent were 50/50 shareholders in a
limited liability company and thus the AppeIIant was a
50/50 owner of funds banked by the company. The
Respondent claimed that this fundamental claim arose
for decision in proceedings brought by the Appellant in
the County Court of Victoria and was decided in favour
of the Respondent. The judgment of the County Court
rejected the Appellant’s claim to a 50/50 shareholding
in the company. The Respondent therefore claims that
the issue has been litigated and cannot be tried again.
He submits that with the rejection of that claim the
whole of the Appellant’s present claims collapses and
within the terms of High Court Ruvle 0.18 r18 should be

struck out. In doing so it is subm|tted the Iearned Judge

of the High Court was correct. To deCIde Whether th|s is

so requires a consideration of the reIevant parts of the

Statement of Claim in the High Court___and,,,th n in.the

County Court.  The latter are summarizes by :Judgeﬁw

Howie and we set them out later in this Judgment




(2)

@)

The High Court

(),

defendant in respect of all transaction

‘The Plaintiff then in May 1986 at the

~ defendant’s request resigned his

teaching position and became an
equal partner/equal shareholder/
director of Integer Computing (Fiji).
Limited as promised by the
Defendant.

That in or about May 1986 the
plaintiff was admitted, accepted and
made an equal partner/shareholder
with the defendant in Integer
Computing (Fiji) Limited. Initially each
of the Plaintiff and the Defendant had
45% shares but shortly it was

increased to 50% each.

That as from May 1986 the plaintiff

~discharged his duties and functions

as partner/shareholder and Director

~ of Integer Computing (Fiji) Limited.
_The_plaintiff had all the power and

uthorities equal and or same as the




‘brother. The Appellant and his br

10

deallngs and or matte,v ~relating to
and or connected {Wlth Integer

Computlng (Ful) L|m|ted

(4) That money was firstly deposited in
the bank account of Integer
Computing (Fiji) Limited with Hong
Kong Shanghai Banking Corporation
Limited and later transferred into the
personal joint accounts of plaintiff.
and the defendant with the Banks
aforementioned. The funds so
deposited in the joint Bank accounts
of plaintiff and defendant belonged to
plaintiff and defendant in equal

shares.

The Appellant and the Respondent are brothers. |In
2003 the Respondent commenCed proceedings in the
County Court at Melbourne agarnst the AppeHant and a

third person who is another br h;er In that actron the

Respondent sought a declaratro_n, hat-uhe was part ownern

of a residential propertylnMerourne, which was
registered in the names ofthé“??A”p:p"eHant’and”the other
,ﬁ_her defended that

action on the footing that they had each provrded about




T half‘of‘ the purch)’ase from their own funds and had
become the legal and b;eni’e_;ﬁcial owners of the land. The

Appellant gave eVide_n” | n Support of his defence in the

trial. The relevant parts of the Appella_’ﬂ‘;lt’s Further

Amended Defence are:

(d) “As to the balance of the purchase price,
namely the amount of $180,860.75, this
amount was paid by the first defendant
(Surya) on or about 3 September 1990 to S
& Z (solicitors for the vendors) on behalf of

the vendor of the land:

Particulars

(i) In or about the late 1987/early
1988 the first defendant (Surya)

applied to migrate to Australia.

(i) It was a condition of the first
- defendant (Surya) obtaining a
visa to migrate to Australia that
he transfer to Australia the sum
of at least $184,000.00 (“the

condition”).’




(iii) -

(iy)

In order'tp'xs:atisfy the condition
in or about early 1988 the first
defendant requested (“the
request”) the plalntlff (Pradeep)
to transfer moneys, in the
amount of $150,000 from the
first defendant’s (Surya’s) share
of moneys held in a bank account
by Integer Computing (Fiji)
Limited (“Integer Fiji”) with the
Hong Kong and Shanghai
Banking Corporation (“HSBC”) in
Hong Kong (“the Hong Kong
account”) to a passhook account
held with the Australian and New
Zealand Banking Group (“ANZ”),
Nicholson Street Branch bearing
number 788807175 (“the ANZ

passbook account”).

The p|a>|nt|ff (Pradeep Smgh)

transferred the amount  of

$150Aoo’" 0‘ less a bank fee of
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yunt”) pursuant to the request

rom the Hong Kong account.

- The plaintiff and the first
" defendant were, inter alia,
signatories on the account held
by Integer Fiji with HSBC in Hong
Kong.

(vi) The first defendant had a 50%
entitlement to the moneys held
in Hong Kong in the name of

Integer Fiji”.

[10] The Grounds of Appeal

Three grounds of Appeal were argued before us but

most attention was directed by the Appellant to ground

(1) which reads as follows:

“That :the learned Judge was wrbng in

ordering that the plaintiff's Statement of _
Claim be struck out, and actidh”_;
dismissed on the basis of decision mader
by County Court of Victoria BECAUSE in
the action heard by County Court in - -




V|ctor|a the Appellant and. his brother
had a counterclalm in respect of moneys
deposited i”n the name of (Integer
Computlng (FI_]I) Limited) whereas the
civil action before the High Court in Fiji
being Civil Action No. 107 of 2002 is in
respect of moneys deposited in the joint
personal names of the Appellant and the
Respondent and apparently different
cause of action. The holdings of the

‘ learned Judge could not be upheld”.

[11] Itis submitted by the Appellant that the learned judge in
the High Court first did not appreciate the differences in
the fundamental issues in the Victorian proceedings and
the Fiji proceedings. The Victorian proceedings were
brought by the present Respondent against the
Appellant and their other brother, seeking a declaration
that the Respondent had a beneficial interest in a
resxdent:al property and a counter-claim aHegmg inter

| :aI|a that the funds transferred from an account of

’_ovmputmg (FI_]I) Limited” at approxrmately |

the sam_ tlme as the purchase of the land in question to

an”account in theANZ Bank in Melbourne in the name of

ere beneﬂcxally his. But on the other

hand lt IS sald_,“the FU| proceedings are in relation to
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hether the Appellant has a beneﬂcual |nterest in four,

fféhore bank accounts held in the Jomt names of the

’ | | pbellant and the Respondent these accounts having

t R | . ';been opened after the ceasing of operatlon of Integer in
1993.

[12] It is then submitted that the learned Judge did not
consider that the basis for the Appellant’s claim in Fiji
does not depend upon an assertion that he is entitled to
a 50% shareholding in Integer and thet paragraphs 3,4,5
& 9 of the Statement of Claim in the High Court are
merely a background to the Appellant’s beliefs but do
not form the basis for his claim. That is to be found in
paragraphs 14,15 & 16 of the Amended Statement of

¢ Claim dated the 1% of July 2005. We quote those

paragraphs here:

“14.1 That up to the year 2000 the defendan‘t
displayed a very compass:onate
relationship of hemg the elder brother and
a senior member of the famlly,'v_ak Trustee -

| of the Estate of Jaswant Smgh the father

" of the plaintiff and the defe ' dant), a

 of fifty-five years of age S
~and was regarded by the entire family a

man upon whom the whole fdmﬂy could;{,




16

.- rely on. Subsequent to ‘this period, the
defendant established a relatlonshlp with a
'-Iady, had a chlld out of that relatlonshlp

and took upon hlmself to d:stant himself

from his immediate family and drifted
towards his new found family to the
detriment of  his blood relations.
Thereafter the  defendant  between
February 2000 and November 2000
without knowledge or consent of the

plaintiff acted furtively and or discreetly

- AN

(a) Caused the joint personal
accounts closed.

(b) Caused funds transferred to his
personal name.

(c) Thereafter siphoned and or
dealt with funds alone and
unknown to plaintiff.

| (d) ‘The defendant improperly took

'advantage of' authority to each
of the Banks.

14.2 That the Defendanvt”;h‘éd "$USA4  million

4-"';’"trl"abn$f’e'”’ed Wrongfully,,and in breach Of'.




agreement With “ hplalnft;iff from the joint

accounts of plain‘tfiff and the defendant to
his personal name'ef "’USA4 $USA2 mllllon
doIIars belonged to a) d volr the plalntlff was
lawfully entitled to $USA2 million dollavrs.
The plaintiff was and is entitled to $USA2

million dollars and interest accrued thereon.

14.3 That the defendant in having the plaintiff’s

share of $USA2 million transferred to his
personal account has wrongfully converted
the plaintiff’s money to his own use and or
deprived the plaintiff of his entitlement to
$USA2 million dollars and interest. The

plaintiff has suffered loss and damages.

14.4 That because funds deposited in the joint

names of plaintiff and the defendant in the
Banks accounts were held in the joint names
| 'of both w:th the Banks aforementloned and
the funds so de os:ted» belonged to each in
eaual shares but elthen the plalntlff or the

defendant had unrestrlcted authorlty with

‘each of the Banks to (lnter_ alla) w:thdraw

the funds, each,,_,__ _,_,stee to ‘the other

in respect of the power ‘and or funds of the




othér : Thé déféhddnt in breach of the trust

w:thdrew 'VaII moneys including plaintiff’s
shares and falled to pay and or gaccount to

.  the plai tlff of the plamtlff’s shares namely
$USD?2 nﬁﬂlllon and interest.

14.5 The defendant wrongfully and or unlawfully
withdrew the total funds in breach of
agreement and or arrangements with the
plaintiff and or in breach of the trust and
confidence reposed in him which includes
plaintiff’s property and or money amounting
to $USD2 million and interest but failed to
pay or account to the plaintiff of the

& plaintiff’s shares. The defendant has
wrongfully and or unlawfully converted to
his own use plaintiff’s moneys and or
property amounting to $USD2 million and
interest, and has deprived the plaintiff of it.
The Plaintiff has suffered loss dnd damages.

I 5. Alternatlvely funds earned by effort of the

plaintiff and the defendant were eventually"-;i

~ deposited in the joint Bank accounts of the
* plaintiff and the defendant in the names of
the plaintiff and the defendant. The funds -




The defendant"hawng furtlvely w:thdrawn

>¥(

the entire funds and has failed or refused to
pay the plaintiff’s share of it which amounts
to $USD2 million and interest. The
defendant unjustly retains $USDZ2 million
and accrued interest which is the property
of and or belong to the plaintiff. The
defendant is under express duty and o’n
implied obligation to make restitution of
plaintiff’s share. The plaintiff will invoke an
implied term to efficacy and or presumed
intention of the parties and or inferred
promise on the part of the defendant to pay
plaintiffs share having regard to all acts
facts and circumstances based on facts

~ briefly set out herein.

I 6 Thenplalwtlff repeats the forego:ng and says
that .
pldlnmf USA2 mllllon dollars and lnterest

the defendant IS Ildble to pay to‘d

as. plalntlff’ ffund converted to defendant s

ow use and o as“moneys had and received

by the defenvd»ant to the use of the plaintiff.




million and accrued interest from the

‘:efepyddnt as unjust enrichment made by the

defendant at the expense of the p laintiff”.

[13] It is then submitted that the learned Judge wrongly
concluded that the Appellant’s current claim is founded
on the same grounds as his defence in the Victorian
proceedings. The learned Judge held himself unable to
find that the Appellant had a novel issue of fact, which
should go to trial. The numerous paragraphs of the

defence may be summarised as follows:

The Appellant denied the Respondent’s
claim. He and his brother denied thé
agreement as alleged by the Respondent,
and said that prior to the purchase of the
land it was agreed between them and their
mother Mrs Singh that the Appellants would

purchase the land and become the legal and

beneficial owners of it.

[14] If they entered into an agreement ':giv_'mg rise to an

express trust, then:




21

:Such an‘ agreement wae ’nnfe’rﬁceable in
| ’Tthat there was nho note or memorandum
"{‘»l;fln ‘writing 5|gned by the Appellants
recordlng the terms of the agreement
and acknowledging the existence of the
agreement as required by the Instrument
Act 1958 and/or the Property Law Act
1958 of Victoria.

[15] Other alternative claims are made but these relate to the

land in Victoria and do not concern us here.

[16] The Appellant states that it was open to His Lordship to
order under Order 18 Rule 18 that part of the Statement
of Claim be struck out such as any reference to the
Appellant being a part shareholder in Integer Computing
(Fiji) Limited. This is true but in fairness to the Judge,
Mr Shankar who then appeared for the Appellant did not

- suggest any such course to him. This however is no
'rea’son why this Court should not give leave to the

- Appellant to amend his Statement of Claim if we

onS|der it des“i‘i?ab’le in the interests 'ofjustice._ Lakstly,
t}Onf‘t’hiS question, Ms Watkins submits that the learned

-‘Judge' did not even ‘consider the claim |n relation to the

ba_,,,ﬁkﬁfaccounts held in the joint names of the

,,Appellant and Respondent It is also very relevant to
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k:"no.te in. our view that the prayersfor relief in the
| A‘ppellla’nt’s Statement of Claim are a clear indication
tHat no order is being sought_i\‘r“‘] relation to the
'sharehold‘i’%;lg of Integer o_r’?’ a right to the_j_"?funds'i.n
Integer’s éccounts. It is alsé significant in ourﬂjudgm'ent
that His Lordship made no comment on annexures Pl
and P2 to the Appellant’s affidavit in opposition. P1 is a
document entitled Verification of the Beneficial Owner’s

identity prepared by the Clariden Bank in Singapore.

This lists the contracting partners as Pradeep Singh

and/or Surya Deep Singh. Their account number in the

bank and then, the following words:
“The undersigned hereby declares:
That the contracting partner is the
beneficial owner of the assets

deposited with the bank”.

Then there is an undeﬁrtaking,f“in,:thiéy following terms:

“The contracting partner undertakes to

inform the bank immediately of any

- changes”.




Thé' document is dated '.ﬁh%e;]O”‘ of August 1999
and is signed by )bo”';h the Appellant and the

Respondent. .. .
P2 is a copy letter dated the 22" of January 2002 to the
Appellant in 63 Gallipoli Parade, Pascoe Vale South,
Victoria, Australia, that address being the house on land
bought for the parties’ mother. The relevant part of the

letter is the second paragraph which reads:

“According to the account mandate for
the above joint account, any of the
account holders can operate the joint
account. On 28 April 2000 and upon the
instructions of Mr Pradeep Singh, all the
funds in the account were withdrawn and
the account was closed on the same day.
I understand that you wish to seek legal
advice from the bank’s in-house counsel in
respect of the foregoing transactipns as

they were said to be done by Mr Pradeep

Singh without your'kho’wledge. I regret to
advise that the bc_mk’s in-house counsel is

. hot authorised to advise external parties.

| As such, | would suggest that you contact




your own Iawyers lf you wish to know

your Iegal pos:tlon m the matter”.

[18]" The Issues before Judqe Howie |n the Victorian

Proceedings

In a very comprehensive judgment of some 31 pages
Judge Howie made a number of comments which in our
view demonstrate that the Victorian proceedings are

dealing with substantially different issues, these being:

¢ Whether the Respondent had a beneficial

interest in a residential property
pursuant to a monetary contribution to
its purchase using the funds from an

Integer account.

Whether the funds in the Integer account -
were beneficially the Respondent’s and if

the trahsfer-to the ANZ Bank account of

Qﬁ_the Appellant was con5|dered merely an

aSSISt the appellant migrate

to Australlaand not a payment to him

~ pursuantto a S,hareholdmg.k, B




25

o Whether - the Appellant was | -_a’w
| ‘shareholder of Integer .and therefore
Y onIy half of the funds in the Integer.
| account are beneficially th‘.ose of the

" Respondent.

e The Judge refers briefly to the evidence

c of joint bank accounts and states at
page 104 of the record after mentioning

that the parties conducted some

financial activities together.

[19] The Respondent’s Reply

The Respondent’s answer to the Appellant’s
submissions is straight-forward. He says that Judge
Howie in the County Court rejected the Appellant’s
evidence that there was an oral agreement between him
and the Respondent that the Respondent would transfer
to him half of his shares in lnteger Fiji. lt fo'l”l'ow&

therefore, according to the Respondent that smce the;.; _

moneys m the joint accounts are and wer

Victorian and Fijian proceedmgs is not identical andthus




no cause 0 actlon ‘estoppel arises. . However it was

submltted both before the High Court" and by Mr’

Harrls'"’“‘ |n thIS Court that there has been prior

adJud:@_ ation between the same partles by a Court of
competent jurisdiction on the same issues giving rise to

an issue estoppel.

Halsbury’s Laws of England Volume 16(2) para 980 gives

this meaning to the term:

“Issue estoppel means that a party is
precluded from contending the contrary of
any precise point which, having once been
distinctly put in issue, has been solemnly
and with certainty determined against him. -
Even if the objects of the first and second
claims or actions are different, the finding
on a matter which came directly in issue in
‘the first claim or action, provided it is
~ embodied in a judicial decision that is final,

-is* concIus:ve m a second clmm or actlon

bet‘ween ‘the same partles and their prlwes.

Iss:!e;e’s_toppel Wl” only arise where it ls‘the




[21]

" We have emphasised the words

27

;as to which the partles are estopped is one
, of fact or law, or one of mixed fact and

b

law”,
The prineiple applies to ahformer proceedinkg between
the parties in a foreign Court - Carl Zeiss Stiftung v.
Reyner & Keeler (3)(1970) Ch. 506 at 546 per Buckley J.

The problem we see with the Respondent’s argument

here is that the issue of the joint bank accounts was
never directly put in issue in the Victorian proceedings,
nor was the entitlement to the funds in those bank
accounts “solemnly and with certainty determined
against him”. In Stephenson v. Garnett (1898) 1QB
677 at 680-681 A.L. Smith L) stated:

“The Court ought to be slow to strike out a
statement of claim or defence, and to
dismiss an action as frivolous and
vexatious, yet it ought to do so when as
here, it has been shewn that the ldentlcal ,_

| guestlon sought to he ralsed has’ been

already dec:ded hy

Jjurisdiction”.

because we are not satisfied thatjth"'é?idé"rjti;c:‘I,,’qujesvtiOh-




lnthe High Codvrt"",yvas

'pkoc_eedings.
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ecided in the Victorian

 Before an lssue estoppel can arlse “the issue must have

- been both clearly identified and clearly resolved against

the party said to be estopped - joseph Lynch Land
Company Limited v. Lynch (1995) 1 NZLR 37 at p44. In

our judgment the fact that the four bank accounts were

opened at different times after Integer ceased operation
raises the question as to who was entitled to the money
in those accounts. As the Victorian proceedings show,
after Integer ceased operations in 1993 before these
accounts were opened, the parties engaged in other
financial activities that would undoubtedly have earned
funds. The Appellant claims an entitlement to one half
of those funds. There is nothing in the evidence'fo
suggest that the entirety of the funds in these accounts
was from the past profits of Integer. The cause of

action is essentially that the Respondent without the

, knowledge or consent of the Appellant transferred funds

_earned by both of them from accounts in their joint

ffnames to “his own personal account wrongfully‘ |

f'_rconverted the money to his own use and was thus

unJ“ustly enrlched




&

- Rees (1970) 1Ch. 345 at p402:

29 .

4[23] It is always prudent in cases Where some injustice is

claimed to remember the words of Megarry J. in John v,

“As everybbdy- who has anything to do with
the law well knows, the path of the law is
strewn with examples of open and shut
cases which, somehow, were not; of
unanswerable charges which, in the event,
were completely answered; of inexplicable
conduct which was fully explained; of fixed
and unalterable determinations that, by

discussion, suffered a change”.

[24] In our judgment this was not a case where it was a clear

and obvious abuse of process warranting the Court to
use its discretion to order that the Appellant’s claim be
struck out. For the reasons we have given we hold that
there are two distinctlyf different issues between the Fiji
proceedings and the V|ctorran proceedmgs and there

will not be a re I|t| atron of |ssues raised and

determmed in the ‘”Vrctor proceedmgs | Aecordingly

we grant the appeal and ordver that the case be re-

instituted in the Hrgh_._,Court" and anu order given in that

Court to amend the - as to delete




any referenc j}the AppelIants entitlement to . A

sharehoId|ng |n Integer

[25] The orders of the Court are that the appea| is upheld

and the Respondent must pay the Appellant s costs of‘
$1,000.00.

At Suva
22nd October 2007




