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The appellant was convicted on her own plea in the Magistrates' Cputt of 15 counts of 

forgery, falsification of .accounts, obtaining money on a forked document and 
i 

embezzlement. The total sum the appellant obtained by these offenpes was $15,128.00. 
! 

She 'vVas sentenced to a total of 2 years imprisonment but it was susp~~ded for 3 years. 
i 
I 

! 
The State appealed to the High Court against that sentence on the i grounds that it was 

• I 

I 
,vrong in principle and was manifestly lenient in the circumstance:s of the case. In a 

ruling on 23 March 2005, the learned judge re-assessed the length jof the sentence and 

reduced iL to 18 months irnprisonrnent but found there were no excepjtional circumstances 
i 
! 
I to justify suspension. 
I ~ 

The sppellant filed notice of appeal to this Comi on 29 March 2005! on the grounds that 
"'I' ' I 

the learnedjuclge erred in la~¥: ! · 

' I 
I 

I 

l. in alknviug the appeal and substituting for the suspended ser~tence passed by the 
. I 

I 

magistrates' court a term of 18 months iniprisonment, v,_;ithout allowing the 

apptllant Lo shovv cause as !o why this should not be done; 
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2. ·when the discretion of the learned trial magistrate ~vas over-turhecl. 

The appellant committed the fi '.1uds over a period of five months up: to December 2001 

whilst :.-'1 1e was an accounts officer with the Unit Trust of Fiji. Th~ facts given in the 
I 

Magistrotes' Court showed that she was inlerviewed by the police in December 2001 and 
I 

July 2002 and denied the offences on both occasions. It is stated she ~vas then charged on - I 
30 August 2001 (which should, presumably, be 2002) but the recbrd shows her first 

rxppearance before the Magistrates' Court was not until February 20b4. No explanation 
- I 

has bee.n given for the delay. Initially she pleaded not guilty but, fo~lowing a change of 
I 

solicitor in late March 2005, she indicated, on 19 July 2004 that sh1 would be changing 

her plea and did so cm 25 August 2004. On 23 September 2004 her sblicitot informed the 
I 

I I court Uat a cheque for the full sum stolen had been paid into his t~·ust account and she 
J 

was sentenced on 6 October 2004. I 

I 
The appelhint is now 28 years olcl and counsel advised this Cour~ today that she was 

"'fl i ! 

employed at USP from the time she received the suspended sentencb until she was taken 
I 

inlo custody on 23 March 2005 following the High Court decisiori. It appears that, if 
' I 

granted bail, that employment should still be available to her. 
I 

I 
i 

As the appellant has been convicled, the presumption of bail has b4en displaced and the 
• • I 

burden is on the appellant to satisfy the court thal it is a proper ca~e for the granting of 
. I 

bail I 
I 

• I 

I3y section 17(3) of the Bail Act, the court must ~;nsider the likeliJioocl of success in the 

appeal, the likely time before the appeal will be heard arid the proportion of the original 

sentence which will have been served by the time of the appeal. The latter two are 

depemlent on the first but, in the present case, the appeal will be heard iri July by which . 
time the appellant will have served one third of her effective sentence so I do not consider 

those grounds advance the appellant's application. 

. ! . . 
Passing to the likelihood of ;;uccess in the appeal, of the two gropnds advanced by Mr 

Raza for the appellant, the first has no substance. It is apparent frpm the record that the 

prosecution submission v~1as firmly based on the suggestion that su~pension was wrong in 
I 
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principle. IL ·wcis counsel's duty ou behalf of ·his client to deal with that submission and 
I 

I 

there is uotliiDg lo suggest he was prevented from doing so. Mr R~za explains that his 
I 

second 1.:;round questions Lhe manner in which the learned judge apJroached the appeal. 
I 

Instead of sirnply reconsidering the sentence, she should have look¢d at the basis upon 
I 
I 

which the trial magistrate had exercised his discretion and only allo1ved the appeal if he 

had clone so incorrectly. 1 accept thaL is an arguable ground of aJpeal · but that is not 

sufficient in itself. The appellant must satisfy the Court th.at the appeal bas every chance 

of success and I clo not consider that is the case here. 

It has long been the rule that the Court vvill only grant bail during 'the pendency of an 

appeal in exceptional circumstru1ces which are such as will drive the Court to the 

conclusion thal justice will only be clone by the grant of bail. 

At the hearing on 12 April 2005, I refused the application and statbd 1 would give my 
I 

reasons in writing. However, as I considered the case after couns
1
bl had withdrawn, I 

decided it was nece:;sary to hear counsel further on the meaning ~nd effect of section 

22(1A)(b) of the Court of Appeal Act. I therefore asked the Registi·~r, the same day, to 

advise counsel that I was recalling my oral decision and would hbar them further the 

following day, l3 April 2005. I have now done so. 

Section 22 (lA) of the Court of Appeal Act provides: 
I 

• I 

"No appeal ... lies in respect of a sentence imposed by the ]High Court is its 

oppellate jurisdiction unless the appeal is on the ground -

(a) that the sentence was an unlawful one or was passed in ccp1sequence of an 

error of law; or i 

(b) Lhat the High Court imposed an immediate custodial senten~e in s~1bsti!ution 

for ::i Hon-custodial sentence." 

Allllough paragraph (b) 1s described in the section as a ground oij appeal, it is not. It 

siinply describe~, a particular situation vvhich gives a right to appeal; The bare fact that a 
. I 

custodin.l sentence Las been imposed in place of a non-custo~lial sentence is not in itself a 

ground upon ,vbich, if found, the courl can set the sentence aside. 1Tbis is in contrast to 
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I 
I 

the two grounds in paragraph (a). ff the court finds that the sentence -Was unlawful or was 
I. . 

passed in consequence of an error of la1N, that, in itself, will allow the! comi to set it aside. 

Once, the circumstances in paragraph (b) arise, there would appear t;o be an unrestricted 

right of appeal against seulencc. The restrictions in paragraph (a) do /not apply so there is 
I 

a right to nppeal against the imposition of a custodial sentence on ;any proper grounds 
- I 

such as, presumably, that it was excessively harsh or unjustified in trie·w of the personal 

circumstances of lhe appel1ant although an appeal based solely on gl·ounds of mitigation 
I 

is not oiherwise permitted under the section. However, it is not for 1r1e sitting as a single 

jUOge of the cornt to evaluate such grounds I 
I 

The inclusion of paragraph (b) appears lo acl.01owledge that the i11h,rent severity of such 

an order is sufficient to require a special right of appeal and it would seem logical that 
I 

such an appeal may involve consideration of personal, mitigating ci}·curnstances. Where 

a · non-custodial sentence is passed in the trial court, the perso~1 sentenced has an 

opportunity, should he wish to take it, to re-order his lifo and rehabjlitate himself. If the 

suspension is then rernoved by au appellate court and that decision i1, in turn, appealed, it 
. I 

will frequenlly only be by a consideration of matters of mitigati:On that the order of 

irnmediate imprisonm•c:nl can be challenged. Thus, in an appeal under paragraph (b), it 

will be open to the Court to hear grounds of appeal based on matter~ of mitigation which 

would not be acceptable in appealc; under paragraph (a). 

Exceptional circumstances sufficient to justify the granting of ba~l pending appeal are 
! 

rnrely found hut, where they arc, they frequently arise from or relate to the appellant's 
! 

personal circumsla.nces. The question the court rriust ask itself is! whether they can be 
! 

sufficient to merit the grant of bail even if the appellant has not sati~fiecl the court that his 

appe8.l has every chance of success. I accept lhat where there is, /at the highest, only a 

rernote chance of succe.~;s, lhe granting of bail would certainly no~ be in the interests of 
I . • 
I • 

justice. On the oLher hand, if the appeal is one with arguable g~·ounds of appeal, the 
I 

11erso1ml circumstance of the appellant may be sufficiently excep~ional that justice will 
I 

only be served by the grant of bail. I 
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Where the appellant has, on receiving the opportunily of a suspended
1 
sentence, grasped it 

I 
by taking steps, before he has knowledge of the prosecution j appeal, to attempt 

I 

rehabililation, the removal by an appe.llate court of that opportunity :migl+t amount to an 

exceptional circumstance. Should the appeal lo this Court restor~ the non-custodial 
i 

sentence, a refosal of bail pending that appeal will, in itself, have ne~ated the effect of a 
I 

possible ground of appeal relating to the personal circumstances of tlie a1Jpellant. That is 

a consequence which will only apply in cases under paragraph (b). 

This is not to say thnt every such appellant should therefore be granted bail pending 

appeal. The lest will be whether, in the particular circumstances ol the case before the 

c 0111· t, t11e-arr;,1;~111~;;~:,;~~1~7i~~-~1~~t~~1~:;--t1:~-~1~~-;~;;:·1;;· h;;--t·;k~;t;;··~;;~1~;-hf;··rff ~··;;; 
•, -••<H•••« •••••mHs••<SHH~•"••«••<'-•••" .,.,,,, ··-•«••··••••-•-•«·• •• ,, .• ,• ••H•••• ••• .. <•• •• ,,., h•!-. < • 

genuine and aimed at rehabi'litation to srn:h an extent that the 

"'.{he COltJTto an;w them to stay in pl3ce until the final determination 

JVJr Raza urges the Court to consider tltere are ;:uch circumstances 

delay of JR 1nonlk, in bringing the case to court resulted in the 

with the spectre of a likely custodial sentence. She had, of course, 

of these offences bul the uncertainty of her situation was such that 

to live a nonnal life. Once the magistrate had passed a 

The unexplained 

having to live 

sentence, the 

1.1.ncertainty had been removed and she was able to take a job. The re.sult of the appeal by 

the prosecution has placed that in peril and Mr Raza cites the recent I-Iigh Court appeal of 

Raymond Roberts v State in which the same learned judge, : in dismissing the 

prosecution's appeal against sentence, slated: 

' "Further, the offences were cornrnilted in 2001 and he has suffered the 
; 

consequences of his offending (both finnncially and socially~ while his rase 
! 
i 

was pending in the Magistrates' Court. To i.mpose a custoditll sentence now, 
' 

when he has begun to pick up the pieces of his life would leaci to injustice." 
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j 

The facts, of course, di.Her fron:1 one c8se to the next and compaxisons are of limited 

value. The exceptional facts of Robert's case were sufficiently compelling for the judge 

to accept that he had undoubtedly shown genuine remorse and contrition. However, Mr 
I 

Raza suggests that there are similarities a11d similar comments co:ulcl undoubtedly be 

applied to the present case in relation to the consequences of an immediate custodial 
I 

sentence on the appellanl's attempts to rehabilitate herself. 

I 
The imposition of a suspended sentence removed the uncertain~y under which the 

. I 
appellant had lived for nearly 3 years since the offences and gave h¢r the oppo11unity to 

try and pick up the pieces of her life - an opportunity she immedi~tely took by taking 

employxne11t. · Is the retention of such employment, counsel asks, sud~ a circumstance that 

justice \vill only be done if bail is granted? 

i. 
J'vls Prasad for the respondent has pointed out that the loss Oil employment is a 

' 

conscq uence suffered by m
1
?st prisoners ,and it should not be raised to the status of an 

excepLional.circmnstance here. She is clearly correct but, with resp~ct, that is a different 
I 

poi.nC. '\Vhilst the direct effect of Lhe i.mposition of an immediate custodial sentence is the 

loss of the ernployment as it would be in rnany cases, the issue here; is the consequences 
. I 

which ffow directly froni the nature of a case under paragraph (b).I As such an appeal 
I 

.may be based on mitigation, the consequences of the custodial sentetjce will be to prevent 

that ground being advanced. W11ere the employment has been obtained as a step to 

rebuilclthe appellant's ]if,:; because the magistrate's order gave the a~pellant hope that she 

could do so, justice may require her to be able to maintain that situation until her rights of 

appeal have been exhausted. It is only in an appeal under paragraph (b) that grounds 

based purely on mitigation can be advanced and so it is a facto1; which can only be 

relevant in an appeal under this particular provision. 

11 ,is not for a single judge to cou,d.der the merits of tl~e ground ~t~elf. That is for the 

Co;;rt. l need only consider it sufficiently to cletern1in.e whether there ls material in this 
I 

I 
case which could lead to a conclusion that justice can only be served :by the grant of bail. 
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I have found that the appellant has an arguable ground of appeal but not such that there is 

every chance of success. I do not knovv the extent to which there may be additional 

grounds based on the appellant's personal circumstances but that is a likely result of this 

ruling. However, the material before me satisfies me that, following a very long delay 

before the first court appearance, the appellant has taken an important step to rehabilitate 

herself and did so as a result of the magistrate's order. If her appeal to this Court should 
I 

be success:fol, refvsal of bail at this stage will mean that she will have lostithe benefit of 
i 

that step. On the facts in this case, I consider that amounts to at1 exceptional 

circumstance which drives me to conclude that, should the appeal be s~ccessfol, the 

refusal of bail at this stage will have been ur~just. That can only be avoideb by the grant 

of bail. 

I grant the application. The appellant will be bailed to the first day of 

and I shall hear counsel on the appropriate terms. 

ri .[GORDON,WARD} 
PRESIDENT 
FLH COURT OF APPEAL 

I 
I. 

July session 

7 


