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JUDGMENT OF THE COURT 

(j_ppellants 

Respondent 

The above named c1ppellants having entered pleas of guilty were all convicted and 

sentenced on 2 counts. Count I unlawful use of a motor vehicle Count 2 robbery with 

violence. 

All seek leave to appeal against sentence and three of the appellants also sought 

leave to appeal out of time. The appellant Singh initially appealed against conviction but 
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did not pursue this at the hearing. In the circumstances of this case we grant leave for the 

appeals to be brought whether comrne11ced within time or not. 

Background Facts 

Before sentencing a summary of facts was p1·esented on behalf of the State. The 

Court record shows that this was submitted to counsel for the appel I ants and accepted as 

correct. 

VVith the suiTHnary of facts, the prosecution tendered statem~nts made by the 4 

appellants. These were all available to the sentencing Judge who had already heard four 

weeks of evidence in a trial within a trial. It is therefore convenient to set out the 

background from the sentencing notes. 

It appears that the robbery was planned 2 days prior to its co1T1missio11. The Judge 

accepted that the ta1·get chosen was the Westpac Bank Agency at Namaka and the Judge 

considered that particular agency was targeted because it was 1T1ore vulnerable than the 

main Bank. The Judge noted that the robbery had been planned with sorne care. The 

method of bringing cash to the agency was by taxi. The route of the taxi was checked by 

the appellants to the extent of timing how long it took from its point of departure to its 

arrival at the agency. Its arrival at the agency was watched on the clay before the robbery 

took place and the persons involved in the delivery noted. 

On the morning of the robbery the appellants were taken by taxi to the Regent 

Hotel car park from which car park the first appellant stole a motor vehicle belonging a 

chef employed at the hotel. That car was then taken to the vicinity of the agency and 

when the taxi bringing the cash to the 13ank arrived the stolen car was driven adjacent to 

that taxi. 

The first appel I ant remained in the car as a gel away drive1·. 
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The appellant Nawiri carried a pinch ba1· which he threatened the bank officer 

holding the money and required hirn to drop the bag containing it. The appellants Bula 

and Seru both carried cane knives with which the bank employees were threatened and all 

the participants were wearing masks. 

Having succeeded in terrifying the bank employees so that they handed over the 

bag containing the money the appellants drove to a nearby beach in the stolen car which 

was abandoned c.1t that point and the appellants returned to their homes. 

The amount of n-1oney which had been taken in the robbery was $F74,000.00. 

What happened to the bulk of this money is not known. The arpellants 1 statements differ 

with regard to this. Sorne suggest that the whole was retained by Nawiri for later division. 

One suggests that the rnoney was divided. What is clear is that the only part of the funds 

recovered was the sun-1 of $11,070.00 which had apparently been buried by the appellant 

Seru at a cernetery. The balance has never been recovered or accounted for. 

During the course of the hearing of the appeal we gave an opportunity for each of 

the 4 appellants to give son-1e inforrnation which might have led to the return of the missing 

funds or any part of them but all indicated that they were not in a position to do so. 

The Judge in sentencing referred to 8 agg1·avating features. 

1. Extensive preplanning and recomaisance of the scene, and the rnovernents 

of the bank staff, and security guard. 

2. A gang of men operating in cornpany with each other. 

3. The gang being arrnecl with weapons that could inflict serious injuries, 2 

cane knives and a 2 foot pinch bar with stones being carried in the car. 

4. Masks worn to conceal identity 
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5. $62,930.00 never recovered and no information forth-coming from the 

mbbers as to its whe1·eabouts. 

6. No remorse or offer to return the rnoney. 

7. No plea of guilty until 4 weeks had been wasted by a trial within a trial when 

the realization of the inability to avoid conviction hit home. 

8. The criminal records of al I 4 prisoners. 

The first appellant Singh had previously been irnprisoned for the possession of 

dangerous drugs, for forgery and uttering offences, house breaking and entering, and 

larceny and in 1994 he had escaped from legal custody. In September of 1998 a 6 months 

sentence suspended for 2 years fm unlawful use of a motor car had been imposed. He was 

23 years of age. 

The second appel I ant Nawi ri was 26 years of age; he had received a suspended 

sentence for theft and breaking and entering. He had had a further sentence for breaking 

and entering suspended a year later, and had been sentenced to 9 months imprisonment 

for burglary. 

The third appellant [3ula was 26 years of age and had had sentences suspended in 

respect of unlawful use of a n1otor vehicle and house breaking, and had been sentenced to 

irnprisonment for house breaking and subsequently for forgery. Later he had had a tem1 of 

imprisonment imposed for shop breaking with a further year consecutive for an act with 

inlent to cause actually bodily harm, and had been sentenced to a period of imprisonment 

for robbery with violence. 

The fourth appellant Seru was 23 years of age. He had had a suspended sentence 

for shop breaking and been placed on probation for further breaking and entering. In 1995 

he had been sentenced to 9 months imprisonment for burglar·y, suspended for 3 yea1·s. 
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Subsequently he was sent to prison for 2 ½ yeaI·s for robbery with violence and 

subsequently had a further period of imprisonment imposed for escaping from custody. 

The Judge went on to consider whether there were any mitigating factors and he 

accepted that there were 3. 

·1. No one was injured in the robbery nor was the get away car damaged. It 

had been held for only a short time. 

2. All 4 had entered pleas of guilty after a trial within a trial to determine the 

admissibility of statements, had been held. The ple2s 2voiclecl a further trial 

which would h2ve been expected to last some 4 weeks. 

3. There was an amateurishness about the whole enterprise in spite of the 

planning to which reference h2s been m2de. They acted in a number of ways 

which allowed themselves to be identified and which led to the arrests and 

charges. 

The Judge took the view that a deterrent sentence was called for. 

He stated that robberies were 011 the increase in the western paIi of Fiji and he knew 

from the appeals which came before him robberies, hon1e invasion, and attacks on taxi 

drivers were a matter for concern. 

The Judge expressed the view that all 4 appellants should be kept away from 

society for as long a period as was consistent with propeI· sentencing policy. 

On the first Count 1·elating to the theft of the motor vehicle all were sentenced to 6 

months irnprisonment to be served concurrently. On the second count which was more 

serious, Raymond Sikeli Singh was sentenced to 10 years imprisonment and in addition a 

suspended sentence imposed on the t 11 September ·1998 in the Nacli Magistrates Court of 
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6 months was activated consecutive to the sentence of 10 years. The appel !ant Aminiasi 

Nawiri on the second count was sentenced to 10 years imprisonment. 

llikena Bula was sentenced to 8 years irnprisonment on the second count. 

Emosi Seru was sentenced on the second count to 8 years imprisonment. 

APPEAL 

The appellant 

The appellant 

None of the four appellants was represented before us. All four however appeared. 

Each had put in submissions in writing and each was given an opportunity to supplement 

this orally. In each case they were assisted by interpretation in Fijian. 

In each case the appellants contended that the sentences imposed were excessively 

severe and heavier tha11 had been imposed in Fiji in comparable cases. Each referred to 

cases which he claimed were sin1ilar in circumstances but where the penalities imposed 

were substantially shorter than the sentences imposed in each case on the appellants. All 

placed an emphasis on the fact that there we1·e a number of cases to which they referred 

where victims had been seriously injured or killed and other cases where the amount of 

money involved was very much greater than that in this case. In each such case to which 

reference was made the penalty imposed was less than that imposed in this case. 

Each of the appellants apologised for their part in the robbery and each claimed that 

during the period they had already served in prison they had taken advantage of such 

opportunities for rehabilitation as were available including courses to equip them to fit 

more conformably to society. All indicated that their imprisonment had imposed great 

hardship on their families and in respect of 2 of the appellants their marriages had suffered 

and their children were at risk because of their absence. 

In the case of the first appellant he has suffered serious ill health requiring operative 

treatment while in prison. He maintained that he does not receive the medication which 

is 11ecessary as a result of his illness. All complained that periods of irnprisonment on 

remand had not been taken into account and two maintained money pc1icl by wJy of bail 

bond had not been returned. 
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PRINCIPLES OF SENTENCING IN CASES OF THIS KIND 

We we1·e asked to comment generally on sentencing 111 cases of robbery with 

violence and to consider· suggesting guide I ines. 

The starting point in determining what sentences are appropriate for offending of the 

kind here is the seriousness with which it is regarded by the State which defines the crime 

and irnposes the maxin1um penalty. 

In Fiji robbery with violence carries a maximum penalty of life imprisonment. It 

needs to be said therefore that the State places it as an offence in the rnost serious category. 

The importance of this may be seen when the position in Fiji is contrasted with the position 

in New Zealand where the maximum penalty for a comparable offence is 14 years 

imprisonn1ent (except in the case of Horne Invasion where the maxirnum is 19 years). It 

follows than that although a sentencing Judge may obtain some assistance from the 

statement of principles which apply in for exarr1ple New Zealand it is necessary to bea1· in 

mind that the offence is regarded more seriously in Fiji. 

The second principle is to ensure that as far as possible sentencing Judges in 

determining the severity of the sentence take into account those factors which acting on 

behalf of the cornrnunity may be seen as significant. These may well vary from time to 

tirne which explains why making a compa1·ision between sentences imposed a 

considerable time ago with those imposed more recently is not always a helpful exercise. 

As an exan1ple reference may be rnacle to the fact that in New Zealand the increasing 

prevalence of what have been described JS "home invasions" led to statutory intervention. 

The Judge in this case was therefore right to express concern at the increasing 

prevalence of uimes of this kind in the a1·ezi where this offence occurred. The need for 

deterrence in respect of a particular kind of offending is a proper concern in arriving at an 

appropriate response to offending in a pa1·ticular case. That involves a recognition of the 

kind of offending in its context and its perceived effect on the community. As counsel for 
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the State submitted the effect on ordina1-y mernbe1·s of the comn1unity, of criminal 

behaviour of the kind contemplated is a mc1jor n,atter. Members of the community are 

entitled to go about their lawful business without their freedoms being restricted by the 

activities of those who choose to behave in a way unacceptable to the community as a 

whole. 

The consequences of behaviou1· of this kind need to be borne in mind. It is for this 

reason that where robberies accompanied with violence or threats of violence occur in 

public places where members of the pub! ic can be expected to be found and may well be 

disturbed or placed at risk by such behaviour then that is a factor which significantly 

increases the severity of an appmpriate response. 

Behaviour which affects people where they may expect to be secure inneases the 

seriousness of the offending. That is why ''home invasions" are regarded as extremely 

serious. The vulnerability of small scale businesses such as dairies ought to be taken in to 

account. In this case the fact that the object was a less well protected agency is significant. 

The kind of behaviour involved in the offence is important. A planned operation is 

generally to be perceived as worse than something which occurs on the spur of the 

n1ornent. A planned enterprise is generc1lly speaking worse (but not always) than an 

opportunist action because there has been time and oppoi-tunity to consider the 

consequences and to 1·econsider. 

The 11umber of persons involved is of significance. From the point of view of the 

pub! ic a criminal enterprise involving a nmnber of people is often both rnore frightening 

and more siniste1· thJ11 one involving an individual and constitutes a much greater threat to 

the 111Jinte11Jnce of law and 01-cler. This is compounded where the persons concerned are 

disguised m whe1·e efforts have been 111c1de to avoid recognition and detection. This goes 

beyond mere plan11ing because it gives rise to c1pprehension in the public, a11cl is also a 

cli1·ect contravention of the maintenance of law and order. 
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The nature of the offence is significantly affected by the means used to carry it out. 

This is why the use of force 01· threats of force is always significant and why the use or 

availability of weapons is a mc1jor- factor. Obviously the use of fire arms must be seen as 

extremely se1·ious since such arms involve not only immediate risk and give rise to much 

g1·eater fear but also provide a direct th1·eat to means used by the state to maintain law and 

order. In this case the appellants had cane knives and used them to threaten and in 

addition carried a heavy pinch bar. All 3 are capable of inflicting very serious injuries and 

even if their· range is perhaps not quite so extensive, they can cause rnajor injuries. 

Once the nature of the offence has been determined it is then necessary to consider 

its consequences. In assessing consequences care rr1ust be taken. Where serious 

consequences are intended or where the perpetrators have no concern for the effect on 

others, this will always be seen as placing the offence amongst the more serious categories 

By contrast an unintended consequence which could not have been foreseen may still 

be relevant but sometimes less so since in assessing the seriousness of a crime intention is 

always of importance. 

A robbery with violence either actual or threatened will always give rise to serious 

consequences. If not actual and physical then certainly psychological; and as has been 

pointed out it is the tlm:at of such consequences which is the whole basis of such 

behaviour. The vulnerability of the victims and the effect on them and their lives must 

rank high in the scale of aggravating circun1stances. 

The extent of the loss arising from the criminal action is always seen as one of the 

more important aspects to be taken into account in sentencing. While it is a factor which 

lo sorne extent dete1Tnines the seriousness of the crime it does not have an over riding 

effect. The bank robbe1·y which fortuitously nets the perpetrator only a small amount of 

money may be worse in other respects than a robbery which results in a loss of substantial 

SUn1S. 

Subsequent behaviour is also a matter to be taken into consideration. 
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In every case a previous criminal 1·ecord is an important factor. 

Having taken all these matters into account it is also necessary for the sentencing 

Judge to give consideration to factors which rnight be regarded as mitigating the offending. 

Obviously restoration of what has been taken or an attempt to put right what has been 

wrongly done must rank high in the scale of mitigation. This is more than a questio11 of 

remorse. Where a large sum of money has been taken the Court may properly impose a 

penalty which at least postpones the opportunity to enjoy what may have been set aside for 

subsequent use. 

The question of rernorse is also important although not necessarily having the same 

weight as other aspects to be taken into account. Remorse before sentencing is useful. 

Remorse expressed afterwards no matter how genuine cannot carry as much weight. 

While the above are some of the direct matters to be taken into account there are 

other factors which are important in ensuring that sentences imposed properly 1·eflect and 

rneet the needs of the case and achieve as far as possible a just result. Deterrence and 

retribution are not the only factors to be considered when sentence is imposed. In a 

civilized society rehabilitation is also a matter of importance. Balancing the requi1·ement 

for deterrence and retribution against rehabilitation is often one of the more difficult tasks 

which Judges face. In the long term society is best served not only when behaviour of the 

kind under consideration is deterred but also when the offender is rehabilitated to becmne 

a pmcluctive and non threatening member of the community. 

There will be times when the age or the ci1·cumstances of the offender or of his or 

he1· family may give rise to the need to impose a sentence which is lower than would 

otherwise be the case so that rehabilitation can occur. 

It is necessary to bear in mind that it is often circumstances of the kind referred to 

above which provide an explanatio11 for what might otherwise be seen as a light sentence 

or one which is out of line with others imposed in similar cases. 
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All of the appellants in their submissions to us indicated that they have taken steps 

to ensure their rehabilitc1tion c1ncl eventually to become useful and worthwhile mernbers of 

the community. Nevertheless the tirr1e at which such mc1tters mainly affect the imposition 

of sentence is at sentencing itself. 

What we have atternpted to do is to set out factors which are important in 

considering imposition of sentence in cases of this kind. Obviously every case is different 

and there wi 11 sometimes be factors to which we have not referred or cases where some of 

the factors to which we have refe1Ted have no application. We have also attempted to 

indicate the extent to which particular factors influence the severity of the outcome or by 

cont,·ast suggest a less heavy penalty is appropriate. That is a matter which each Judge 

rnust weigh up in context on ec1ch particular occasion. The significance of certain factors 

such as the place where the offending occurs as we have already said may vary from time 

to tirnc and from community to community. That is the difficult exercise which a 

sentencing Judge must embark upon in each case. 

PARITY OF SENTENCES 

Each of the appellants contended that other persons who had committed offences 

sirnilar to those with which they were charged had received lighter penalties. As far as it is 

possible to do so in a just society people should be treated in a similar way in similar 

circumstances. The difficulty comes in making an adequate comparison sufficient to 

determine what are similar ci1n1mstances. In ever·y case the weight which will be given to 

particular factors rnust differ and inevitably it will often be extremely difficult to determine 

what weight was given in individual cases to individuc1I factors. To that extent 

comparisons can never be mathernatical and never exact. Even persons involved in the 

same offence may need to be dealt with in different ways (as occu1Ted in this cc1se) because 

their participation is different or because different considerations apply to them. That will 

for exan1ple be the case where one offender is very young and others are not. 



12 

Not only did the appellants refer to othe1· cases but counsel for the State provided 

for us a number of cases which bme some resemblance in some way to that at prese11t 

before the court. The Judge himself did this in his sentencing notes when he refen·ed to a 

number of authmities. 

We say immediately that in the material available to us there are cases which are 

irreconcilable. This rnay occur because we do not hc1ve all the information which is 

necessary to determine whether a particula1· case has been corr-ectly decided or not and it 

may occur because in sorne cases the sentence was simply wrong. This observation may 

apply at either encl of the scale, to either what may hc1ve been an unduly lenient sentence 

or one which may have been unduly harsh. 

As we have already indicated the starting point is that the State considers this one of 

the most serious offences which can come before the court providing that the rnaximurn 

penalty for it is life imprisonment. References were made to sentences in other countries. 

These can only ever be of limited assistance as the law differs as for example in New 

Zealand where the maximum penalty is ·14 years not life imprisonment. Reference was 

made both in New Zealand and in Fiji fm many yec1rs to the decision of the Court of 

Appeal of New Zealand in Moananui[19/33] NZLR 537. 

ln that case the Court of Appeal in New Zealand er1deavoured to set out guidelines 

for sentencing in cases for robbery. That case was decided in 19fl3. It is irnportant to note 

thc1t the Court of Appeal did not lay clown what c.He sometimes referred to as 11 starting 

poi11ts 1
' for the in1position of sentences in this class of case. Rather what the Court of 

Appeal did was to carry out a car·eful analysis of a considerable number of cases and to 

draw from a compa1·ison of those cases a range of sentences which had been imposed in 

various classes of case. What the Court did therefore was not indicate what the starting 

point of sentences ought to be but rather gave an indication of the level of sentences 

which were being imposed in certain categories of case, thus providing bases for 

comparison to sente11eing Judges. The Comt indicated that in that class of case which 

included planned armed robberies in premises such as banks the sentences usually 

imposed were in the vicinity of 6 to 13 years, although the Cou1t was careful to indicate the 
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upper and lower limits had to be regarded as flexible in the light of pa1iicular facts. 

Moananui's case was reconsidered in 2000 in the case of[?. v. Ma/co [2000] 2 NZLR 170. 

The significance of that case was that it considered the categmizatio11 of robberies and the 

determination of seriousness by reference to the p,-ernises in which they occurred had 

become too rigid. The Court of Appeal took the opportunity to refer to ci rcurnstances 

which would be relevant in assessing appropriate sentences and then prnceecled to 

indicate what it referred to as guidelines in particular categories of case. The Court in 

arriving at these proceeded on the same basis as had been clone in Moananui that is a 

considerable number of cases were analysed to ascertain a trend in sentencing. The Court 

concluded that there had been a signifiec:mt trend to higher sentences for the more serious 

cases of aggravated robberies than in Moananui. 

The court gave some views as to the weight which was appropriate to place on 

certain factors and suggested what it referred to as "starting points". The Court noted that 

for arriving at a starting point a combination of factors is significant and for the purposes of 

this case it is enough to say the Court held that starting points for serious armed robbery of 

commercial premises start at 6 or more years. Where there is a greater risk of harm or 

actual violence is used the starting point was said to be 8 years or rnore. The Court noted 

that in the case of very serious armed robberies, a starting point of about ·10 years would 

be appropriate. Starting points are no more than that. The appropriate penalty rnust 

depend upon the impact of the significant factors in the case. 

THIS CASE 

We now proceed to consider the application of those considerations to this case. 

The Judge set out what he 1-egarded as B aggravating features. 

He expressed the view that all 4 appellants were ha,-clened criminals who had 

chosen to declare war on society and he noted that al I had been given chances earlier 011 

but did not avail themselves of them. All of those factors were clearly relevant and 

indicated that this robbery fell into a serious category. The Judge considered that there 

were only 3 matters which could be offerred in mitigation. 
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In considering the length of term the Judge noted in England some years ago the 

tcmiff for serious commonly occurl'ing offences of this nature was between 15 ancl ·18 years 

as a starting point. He referred to the decision in this court of f.C. Valui v. The State 

Criminal Appeal No. AAU0005/97S where in 1998 it was said that the level of sentencing 

in Fiji for robbery with violence was too low. In that case a 9 year sentence had been 

reduced to 7 yeaI·s because of an early and genuine plea of guilty. The Judge referred to 

R v. Moananui Su12ra and the schedule it contai necl but noted that the case was now 17 

years old and out of cJc1te. He referred to the -S.:tatf v. Banivala_vu Case Misc. HAM0006 of 

1998 when Mr Justice !Jain conside1·ed c3 years imprisonn1ent as a starting point fm violent 

robbery. That was the case where quite serious injury had been inflicted on the victims. 

However there had been a genuine plea of guilty and information given to the police 

without which the crime could not have been solved. In the event the sentence was 

reduced by reason of the mitigating factors to 6 ½ years. 

We cannot see that approaching the matter as he did the Judge used any wrong 

principle or that he took into account material that he should not have done or failed to 

take into account mitigating factors. 

The only questions which arise relate to parity of sentencing. We cannot say on 

the material before us that the Judge moved outside the I·ange which was open to him and 

which ensures that as far as possible people are dealt with an equal fashion. The sentences 

looked at in the light of Mako referred to above are severe but they do not go beyond the 

range contemplated by that case when aggravating circumstances are taken into account, 

and it rnust a!so be remembered that the maximum penalty in New Zealand is lower than 

that which applies here. 

Parity must also be considered as between the offenders in the case. The Judge 

considered here that the appellant Singh should receive a heavier penalty as being the key 

figure in planning and preparing the robbery, by arrcrnging the carrier by means of which 

the route was 1·econnatrecl by stealing the car used in the robbery and by driving the get 

away vehicle. 
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He considered that the appellant Nawiri should also receive a heavier sentence as 

he was the leader of the group which actually used the threat of violence to bank staff and 

the Judge considered that on the evicle11Ce he had initially obtained the proceeds of the 

robbery the present whe1·eabouts of which had never been discovered. We think it was 

open to the Judge to make those distinctions and while therefore we consider the sentences 

imposed to be at the top level of those which were appropriate we do not consider that we 

have been given sufficient n1aterial to justify inte1·efering with those sentences. 

There are however certain minor matters which we do consider should be taken 

into account. In the case of the appellant Singh an existing suspended sentence of 6 

months was activated to be se1·vecl consecutively with the sentence of ·10 years imposed in 

this case. We consider that in the circumstances of this case to activate such a sentence as 

consecutive was unnecessary and the appeal will be allowed to the extent that such 

sentence is to be served concurrently with the existing sentence. In the case of al! 

appellants we were informed that they had not been given credit for time spent in custody 

on remand. We consider that in each case credit should be given for such periods. We 

are unable to make any orders with regard to funds rnade available to suppo1-t bail 

applications. They rnust be dealt with according to the appropriate legal provisions. 

OUTCOME 

While generally the sentences imposed will stand1 in the case of the appellant 

Singh the direction that the suspended sentence of 6 months be served consecutively to 

the service of rn years imposed in this case is altered to require that sentence to be served 

concurrently with the sentence imposed in this case. In respect of each of the 4 appellants 

the sentence imposed is to be reduced by the period spent in custody on remand. We 

request the prosecution service to obtain details in each cJse and to provide such details to 

each of the appellants and to the Registrar. 

Final disposition of the appeal will therefore be adjourned to the July sittings of the 

Court. 
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