
IN THF CtWRT OF APPL\L FIJI lSL:\NDS 

CRIMINAL :\PPEAL NO. A:\l 1 002-l OF 200..J.S 

JOSAI:\ TAKA 

:\ppdlant 

and 

THE STATE 

Respondent 

.·\ppcl lant in persl1n 
r-.1s. A. Prasad !t)r the Resrt)!1dent 

DECISION 

During tht.· period .lunt.· to .-\ugust .:2000 the Appell:rnt \\as an escaped prisoner nn the run. 
On t\\l) st'paratt.· l)CcasilH1S in June.· .:2000 he committed t\\o offencts namely larceny anJ 
larceny fwm the person. In .-\ugust 2000 he committed a further olfrncr of housi.: 
brl'aking l'ntry and larct:ny. 

In .-\ugust 2000 he ,,as sentt:nct:d to 6 months imprisonment in respect of each offence by 
the Lautoka Magistratt.:s · ( \)urt . Tht.' Cnurt orden:J that the three sentences bt: sern~J 
Cl)IlSecuti,,:ly to t.'ach l1lha and that the~ als<.) he sent.'d consl.'cuti,dy to the sentt:nct.: of 
imprisunment from \\ hich he h~11.:l escaped. 

In f\.fan:h 200..J. haYing been giYen ka,e to appeal out of time the High Court at Lautoka 
heard the A.ppellant"s appeal against tht.' St.'ntcncl.' imposed in tht: tvfagistr,.nes· Court. The 
Judgment l)f the High Ct)Urt \\as rather brid': 

··Jn my \iC\\ the acrnseJ is lucky. Tht.·rc IS no merit in this nppcnl (which) IS 

dismissed.·· 

By \·irtut.' of SL·ctinn 22 ( 1 :\) or tht: Court of Appeal Act ( Cup 12) as amended: 

--No appeal under subsection ( l) lies in respl.'tt of a sentence imrt)sed hy the I ~!igh 
Court in its appellatl.' jurisdictiun unless the :.1ppeal is on the ground -



fn L-k 
(j \ 

(a) 1hat the sen trncc ,, as an uni awful LH1l' or ,, as passL·J in L\)nsc4 ucncc of an 
l'fTOf t)f la\\: L)f 

(hl (n,)t applicahkl. 

tahe the \\OrJs ··a sentence imposL·d by the High (\)urt"· tl) include a sentl'ncc of the 
~1agistratc-s' (\1urt confirmed an appeal by the High Court. 

lhL' Appellant e:-:plainc·d that his main complaint \\i.lS that the senh:nces imposed on him 
h: thL' Magistrates· Court were not urderL'd to run concurrently ,, ith each other and 
cnncUITL'ntly with the kngthy tenn of imprisPnmcnt which he ,,as already st:n ing. He 
told me that L)l1C of his frl l1m inmates haJ also escaped and h;_id also committed furtht:r 
LlffL·nccs but had recl'i, L'd a scntence to run concurrently ,, ith that he,, as already scn·ing. 

In reply ~ts. Prasad submitted that no erwr Llf Jaw had hecn disclnscd that would hring 
thL' Appcllant·s case within Section 22 ( l :\) of the .-\ct. The question of concurrence: or 
consl'cutiwness was. she suggested. purely discrctiunary. Tht: offences had bet?n 
cnmmillt.'d on different ncc.isil)f1S and in different placcs. The maximum a, ailuhk 
SL'ntcncL'S of imprism1ml'nt ranged hct\\Ccn 5 and I ➔ years. The: sentences of 6 months 
impriSlll1111t.'lll \\ crt.' c karly nLH unl~n, ful. 

\\'hik p.:n:cin.-d dispariti.:s in sentencing arc a Luni!iar ground for gric\ ance thc mer..: 
fr11.:t that ;.motht.'r L'ScapeJ pristmer recei \ ed a concurrent sl"nk·nct: for subseq ucnt 
otl'c-nding in another case is not in my opinion suflici..:nt to support th..: suhmissiun th:.11 ;_in 
crwr l)r law has occurrt·d in thi:-- case. There is no mentiun or this c,)mplaint in tl1L· 
pc-titiLHl l)f appeal. (1i\eI1 the rdati,dy short scntL·nces imposL'd in thc M:.igistratcs· Court 
I du not think that it is maintainahk that no credit was gin~n to the Appellant for his 
guilty pkas or that tht: lL)ta!ity principle \\as ignored as the Appellant allcgL'd. 

I am satisfo:d that th<;:' S<;:'nh'nce conlirmcd by the High Court \\US lawful and ,,as not 
passed in consL'qUL'l1Cl' of any error of law. In theSL' circumstances the appeal must he 
dismisscJ. 

..t June 200..t 

f\1.D. Set)tt 
JustiCL' of Appeal 


