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JUDGMENT OF THE COURT 

Appellant 

Respondent 

The Court of Appeal heard the appeal and the cross-appeal from a decision of the High 

Court (Scott J .) on the 15 th of October 2001, and gave its judgment on the 18th of October 

2001. Both were dismissed. 

Decisions of this Court can only be appealed to the Sup,·erne Court, by leave of this 

Court on a question of sig11ificant public irnporiance, or by speci:i! !eave of the Su1xerne Court. 

(Section 122 of the Constitution.) 
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Application for leave to ::.ppeal to the Supreme Court is dealt v:ith under Pa11 iVof the 

Court of Appeal Amendment Rules 1999. Rules 65 and 66 ,:u-e relevant. 

In this case the_appl ication for leave to appeal to the Supreme COurt should have been 

filed within 28 days of the j ud6ment. This w2.s not done. The 28 days expired on the 15 th of 

November 2001 . 

The Appellant now seeks leave of this Court, under Rule 66, for extension of time to 

rile her app!iecJion for leave. 

The Summons for extension of time was filed on the 12 th of December 2001, that is 

• approximately 2 months after time expired. The Appellant has filed an affidavit in support of 

her application for extension. 

• 

The reasons given for the delay may be summarized as follows: 

1) At the time of judgment, and thereafter, the Appellant continued to suffer frorn 

considerable physical and psychological disability by reason of the original 

injuries. 

2) That the Appellai1t was ass,wlted and abused on the 20 th of October 2000 by 

one V1mal Prak2.sh, b::cause of a q'...1arrel over some puppies. She was shocked 

and distressed there2..fter. 
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3) That she was asked to obt2.in a s2cond opinion on the prospects of her appeal. 

For these reasons, she was not able to instruct her solicitors until after the time for 

applying for leave h~d expired. 

The Respondent opposes the application, and, an affidavit in reply sworn by N:sha 

Dean, has been· filed. Annexed to this affidavit are statements of Vimal Prakash and Karuna 

Sagar. This affidavit is not of much assistance to us as it contains mostly hearsay material. 

The delay in this case has not been inordinate. The delay has been explained, and we 

were disposed to give the Appellant leave, if the proposed appeal raised matters of "significant 

• public imporiance", and we invited Counsel for the Appellant to state "precisely" the 

questions to be certified by this Court, and to state the relevant facts. 

• 

Since then Mr. Mishra, Counsel for the Appellant has submitted to us for certification 

questions under Section 122(2)(a) of the Constitution. These are:-

Whether the Learned Judges of th2 Fiji Court of Appeal erred in law in holding 
that the H/gh Court was correct in disaffowing the Appeffant/s cf3.im of 
interest upon damages awarded to her under Section 3 of the Law Reform 
(Death and interest) (Misceffaneous Provision) Act on the ground that it had 
not been specificaffy pleaded in her Statement of Claim. 

2. \Vhether the Learned Judges of the Fiji Court of Appeal erred in law in 
upholding the High Court's decision in only affovving a multiplier of five on 
the basis that the Appellant would only have carried on teaching until she 
married and had chiidren even though: 

a) The Court cf Appeal accepted th2.t the Appe:ffant had already been 
unahle to work as a teacher for four years at the time of the hearinJ of 
the ec-z::o in the High Court. 
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L) She had been a fufl time teachu for approxima.[cfy fifteen years and 
thirty-nine years of a:7e at the time of the accident. 

c) Section 38 of the Constitution of Fiji and the law of Fiji forbids 
discrimin1tion on the grounds of 6ender. 

d) Fiji is a sigr.atory to the L!nited Nations Convention on the elimimtion 
of all forms of discrimination against women// 

The Appellant did not seek interest in her Statement of Claim, although in her written 

submissions to the High Court she did ask for interest. The learned Judge, refused to give 

interest. He relied on the case of UshaKirarr v Attornev-General Fr:A, Civil Aooea.l 1'!0:· 2s 

of 1989. T11e question of interest was raised 3gain on appeal, and this Court concluded:-

//The quest:on was considered in this court in the c:lse of Tacirua Transport Company 
limited v Virend Chand judgment 2nd of March 1995 which note-d that Usha Kiran v 
Attorney-General of Fiji had been followed in Attorney General of Fi;'i v Vi'aisale 
Naigulevu FCA 22/1989 delivered on 18 May 1990. In the Tacirua case the court 
expressed the view that there was no reason for d-2:partingfrom ivhat had become the 

_ established practice of the court. We ar;ree with that coni2ntion and are not 
prepared to depart from it in the face of such continued authority." 

There is no record of any application by the Appellant, either in the High Court, or 

before this Cou1i, of an application to amend the pleadings to include a claim for interest. 

It has been recognized that the powers of the Supreme Cou1i to grant leave under 

Section 7(2) of the Supreme Court Act may be less restrictive, than the powers of this Court 

to grant !eave under Section 122(2)(a) of the Constitution. As was said by this Couri, in Maika 

So'.:ionaivi v The St2te, Fiji Court of Appeal No. 8 of 1997, at pa6e .1:-

''A ''qLiestiunv on appeal within the meaninr; t{; ,' s.122(2)(a) of the Comtit::.1tion r:wst 

l r • 1, • '{ f..f + .,_ G fl ' · · • f r :;_:_, one tnct 1s rcaust1cat y capau e o, argumcn L, enera ,y spea1crnz, It fS no enoL:g:, 
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for an apphcant to put f,:;nvard a cha.!fcr.ge to ex/iting law already ii,af,'y suJ,d hy 
long standing authoritYr··· 

................ The question cr.t issue1 therefore1 lacks the requirement in s.122(2)(a) of the 
Constituti"on that it be ✓✓of signHicant public importance'j and the application for 
leave must therefore be dismissed. 

ft may stW be open to the accused to apply to the Sup;eme Court for special leave 
to appeal under s.122(2)(b) of the ConstituGon, the limitatfons to its power to grant 
it under s.7(2) of the Supreme Court Act 1998 being apparently less restrictive than 
those imposed on this Court." 

We agree with Mr. V. Kapadia, Counsel for the Respond<?nt 1 that the law and practice 

relating to the award of interest would be a more appropriate subject of an application for 

special leave of the Supreme Court under Section 7(2) of the Supreme Court Act 1998, as it 

may raise a matter of "substantial general interest to the adn1inistration of civil justice". The 

issue is not one of "significant public importc;nce". 

In so far as the second question is concerned, this arises from the findings made by the 

learned trial Judge, that the p.obabilities were that the Appellant would have given up 
- ' 

teaching in about 5 years, from the date of the accident by which time, she would have 

married 2nd had children. These are findings of facts that the learned Judge made on the 

evidence before him. \Vhile accepting that the evidence on the issue was sparse, nonetheless, 

the Court of Appeal did not disturb those findings. 

The issue which Counsel for the Appellant seeks to d-:::bate is fundamentally a question 

of fact, \-vhich turns upon the pa1iicular facts of the case, rather than a point -Jf principle which 

is su:table for dete1Tnination 'by the hi:;hest Cou:i in Fiji. 
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We have come to the ccnclusion that the two questions, formulated do not raise 

matters of such "significant public import.:mce" that further argument 2nd decision from the 

Sup1-em,2 Court would be to the public advantage. 

The application for extension of time to file the application for leave is refused. 

The Appellant to pay the Respondent costs which we fix at $500.00. 
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