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JUDGMEINT OF THE CCURT

Introduction

On 7 july %959, Pathik J. in the High Court ordered what he described as a

“narmanent stay” of criminal proceedings brought against the appellant and a Mr Makrava
aé joint accused. He also ordered that they be discharged. They had been committed for
trial following a Preliminary Enquiry before the Chief Magistrate on 7 October 1998 at
| which oral evidence was given for the prosecution. The several charges against both
- accused, in very general terms, alleged a conspiracy to obtain money by false pretences.

- On 21 June 1998, before the joint trial of the appellant and Mr Makrava began, Mr
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. Makrava had been acquitted before Surman J. and assessors on a charge of official
corruption. The facts in that trial were closely related to the facts proposed to be adduced
by the prosecution in the jo'int trial. Counsel then appearing for the proschtion took the

- view that, as a matter of laW, the conspiracy charges against the appellant and Mr Makrava

| jointly could not proceed in view of Mr Makrava’s acquiital. If the facts of the two cases
(i.e. the ofﬁcial corruption charge‘against Mr Makrava and the conspiracy charges against

‘ hﬂn énd the appellant) were significantly interrelated, then this Court cannot understand
wbhy no asplication had heen made by ihe prosecution for the two trials to he consolidated
and heard together. Apparently, Mr Makrava ha;d been committed or trial by a Magistrate

“without a preliminary hearing and aon ”thve papers” on a “hand up” basis. The appellant
had an oral preliminary hearing before.commital. Mr Ridgway was unable to advisé any
reason why such an application had not been made hy counsel then appearing for the

prosecution.

A further complication occurred at the start of the joint trial when the
prosecution was tnable to préduce some critical documents which had been seized by the
Police from the appellant. bThey had apparently beeh lost in the system. In all these
circumstances, counsel for the prosecutibn advised the Judge that he was agreeable to a

“permanent stay” of the proceedings as sought by counsel for both accused.(i.e. Mr Stewart

QC for the present appeliant'and Mr G.P. Shankar for Mr Makrava).



The Juclge then said, according to the Record supplied by him:

“l endorse the remai ks of both Mr Stewart and Mr Shankar that Nir
Schuster has performed his function as a prosecutor remarkably
we!l bearing in mind the facts an:l circumstances of this case.

Fair trial and justice is a:i one looks to in any criminal trial and I
muzst say that on the facts and circumstances of this case and the
dificulties I'lely to be encountered by iive prosecution Mr Schuster’s -
approach to the mafter was the only approach open to him. |
tlicrefore in the exercise of the court’s inherent power supported by
auihicrities referred to by counsel, I grant a permanent stay of the
trial of tliis case and therefore the information would be marked
“Stayed” on the ground that the continuation of the case would
coastitule a misuse of the process of the Court and a fair trial was
not possiile.” The Judpe then said that both accused were to be
discharged.

The note of the judge’s ruling macle by senior counsel for the appellant is to
the same effect, save that counsel recorded the Judge saying after the reference to Mr

Schuster the additional words “in a case fraught with difficulties right from the beginning.”

Mr Ridgway was unable to confirm or dispute whether counsel’s note was correct. The

 Court is prepared to accept the correctness of the note prepared by Mr Stewart QC but

does not think that the additional words he recorded have much bearing on the decision

~ that has to be made.

The appellant applied on 13 July 2002 to Pathik J. under s.158(2) of the
Criminal Procedure Code (CPC) for an award of costs in favour of the appellant. Including
the fees of senior counsel from England, the total costs claimed by the appellant, as at July

1998 amounied to $F582,577.77.
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After hearing argument, Pathik J. issued a reserved decision on 19 November
1999 declining to make any order for appellant’s costs under s.158(2). He considered that
the prosec‘utorahad had rea:sonable cause to commence the prosecution of the appellant
and that, therefore, the Judge was unahle to maké an award because of the proviso to the

subsection. S.158(2) of the Criminal Procedure Code (‘{CPC’). S.258(2) reads as follows:

“It shall he lawful for a judpe of the Supreme Court or any
magistrate who acquits or discharges a person accused of an
offence, to order the prosecutor either pulilic or private, to pay to
the accused surch reasonalile costs as to such judge or magistrate
may scem fit: ' '

Provided that such an order shall not b2 made unless the judge or
magistrate considers that the prosecufor eiiher had no reascnahble
grounds for bringiag the proceedings or has unreasonably
proionged the same.” '

Jurisdiction for Anpezl

On 18 February 2002, the Respondent filed an application to dismiss the
speal for want of jurisdiction. This application was considered by the Court at the

commencement of the hearing and full argument was heard on it. The Court then went

on to hear the merits of the appeal as-a time-saving measure, in the event that it were to

find jurisdiction to hear the appeal on merits.

Counsel for the Respondent submitted, primarily,that the only right of appeal
to this Court in criminal cases is given to a person who has been convicted in the High

Court. Such a pearson can appeal against conviction and/or sentence under .21 of the



T

Court of Appeal Act. Since there was no trial, there could not have been a conviction. As
a subsidiary argument, counsel maintained that there had been no jurisdiction for Pathik
J. to award costs since the appellant had been neither acquitted nor discharged and that

a ‘permanent stay’ was neither an acquittal nor a discharge.

Counsel for the appellant submitted that 5.121(2) of the Constitution
provided a right of appeal. The Constitution was engaged in this case because the granting
of costs to an accused parson discharged from a trial was a necessary corollary to the

_constitutional right to a fair trial enshrined in 5.29(1) of the Constitution.

Counsel for the appellant further submitted that s.3(3) of the Court of Appeal
Act conferred a right of appeal from final judgments of the High Court in the exercise of

its original juriscliction and that Pathik }’s decision was such a judgment.

S, 121 of the Constitution provides as follows:

“1) The Court of Appeal has jurisdiction, subject to this
Constitution and to such requirements as the Parliament
prescribes, to hear and determine appeals from  all
judgments of the High Court and has such oiher
jurisdiction as is conferred by law.

2 Appeals lie to the Court of Appeal as of right. from a final
b} b

judgment of the High Court in any matter arising under this
Constituiion or invelving its interpretation.



(3) The Pariiament may provide that appeals lie to the Court of
Appeal, as of right or with leave, from other judgments of
ihe High Courtin accordance with sach requirements as the
Parfiament prescrides.”

The Court consiclers that s.121(2) of the Constitution does not give a right to
appeal to this Court from a decision of the High Court refusing an award of costs under
5.158(2) of the CPC. The Court follows its decision in Kulavere v. The State (judgment 13

August 1999, Criminal Appeal AAU0033 of 1998).

Counsel for the appellant there had claimed as does counsel in this case that
the case involved s.29(1) of the Constitution which mandates the right to a fair trial; the

Court (Tikaram P, Eichelbaum and Handley JJA) said at p.3-4 of the unreported judgment:

“The purpose of the subsection is plain. It is to ensure a right of
appeal in matiers where 1e High Court has made a decision which
(to put it ia popular rather ithan legal language) involves the
Constitution. However, paying more precise attention to the
language of the legislation, it will he seen that the right of appeal is
in respect of a judsment in a matter arising under the Consiitution
or involving its interpretation. The matters before tlie FHigh Court
were anplications for costs and compensation. The considerations
to be taken into account ¢ such applications are set out in sections
158 and 160 of the Crimiial Procedure Code. In deciding such
applications it is urnecessary to turn fo any provision in the
Constitution, or conzider its interpretation. '

We accept that the arguments Mr Cameron has urged in stpport of
the appeal involve the interpretation of the Constitution. !f there
vas jurisciction to entertain ihie appeal we wouild need to decide
whether in terms of s.29(1) of the Censtitution the applications
were made in the course of the trial, or whether the trial had
concluded. If the applications were part of ihe trial the Court
would have to decide further whether faifure to give reasons
infringed the appeilant’s rights under chapter 4 of the Constitulion



(2iil of Rights) and if so the anpropriate remedy. Nene of these
issues however arose in the applications before the Hish Court.

Language similar to that of s.121(2) is found in section 76 of the
Censtituiion of the Commonwealth of Austrafia and we are chliped
to Dr. Cameron for providing references to case law on that
legislation, Hopper v, Fgg & Fgg Pulp Marketing Board (Vic) (1939)
61 CLR 665; Attorney Genera! (NSW) v. Commonwealih Savings
Bank of Australia (1986) 160 CLR 315; James v. State of Souih
Austrilia (1927) 40 CLR 1: and R_v._Commonwealth Court of
Conciliation and Arlsitration, ex parfe Barrett (1945) 70 CLR 141.
interpretation of the Australian sections lrowever raises a different
issue, whether the matter before the High Cou.t arises under the
Censtilation or invelves fts interpretation. [n our case, we reneatf,
the issue is not whether ilie hearing of tle appeal would include
matters arising under the Constitufion or involving ils
interpretation; undoubtad’y it would. But the Court’s power to deal
with the apped depends on the different question wheiher the
judgment of the High Court was cne “in any matter arising under
[the] Constitution or invoiving ifs interpretation” and for the
reasons given we are cf tlie opinion it was nol.

The poinfis underlined by the holding in Atterney General for NSW
v._Commonwealth Savings Bauk of Austrafia at 327 ihat a cause
involves the intespretation of the Constitution if the interpretation
of one or maore of its provicions is essential or relevant to the
quiestion of statutory interpretation arising. This cannot be said in
‘respect of any issue in the applications before the High Court here.
Or to adopt the language of Starke J. in Fx_parte Wal-h & Johnson:
In_re Yates (1925) 37 CLR 36, 130 no matier arising unaer the
Constitution or involving ils inferpretation “was involved or
entangled in the controversy” hefore the High Court.

‘While we agree with Dr. Cameron that a fair large and I:heral
interprefative approach is appropriate, e clear language of
s.121(2) preciudes tl.e result for which he has argued, that tie
issues before the High Court came within that section.”

S.3(3) of the Court of Appeal Act

The Court in Kulavere made no reference to s.3(3) of the Court of

Appeal Act - possibly because counsel for the appellant there appears to have made



no reference to it.

S.3(3) which was enacted in its present form in 1998 It reads: “Appeals lie
to the Court as of right from final judgments of the High Court given in the exercise of the

original juriscliction of the High Court.”

Indapendently of 5.121(2) of the Constitution, and of the sections of the Act

about rights of appeal against conviction and sentence, this subsection would confer a right

of appeal' in the present case if

a PaihikJ’sjl.,rdgmen;twas “final” and

b) It was given in the exercise of the “original jurisdiction” of the
High Court.
Daspite Mr Ridgway’s careful submissions to the contrary, the Court considers both these

criteria fulfilled.

- Pathik J's judgment was clearly not an interlocutory one. It was dispositive

of the issue before him i.e. the statutory application for costs: in that sense, it was final.

The expression “original jurisdiction” is used of the High Court in s.3(3) in
contradistinction to the expressfon “appellate jurisdiction” used in 5.3(4) of the Court of

Appeal Act. Pathik J. was exercising the original jurisdiction of the High Court conferred



on it by 5.158(2) of the CPC. That criterion under 5.3(3) is established.

At the conclusion of the hearing, this Court invited counsel to consider the

question of whether a permanent stay of criminal proceedings was a “final judgment”.

-~ Counsel for the appellant advised that they were unable to find any authority on this point.
 However, counsel for the respondent filed helpful submissions based on Australian

.- authority.

In The_Australian_Electrical_Electronics_Foundry & Fngineering Union

Western Australia_Branch & Ors, v, Hamersley Iron Pty Ltd. [1908] WASCA 79, the Full

Court of the Supreme Court of Western Australia reviewed the authorities on the point
whether a permanent stay or an order for dismissal of a civil action for abuse of process
was a ‘final order.” Some of the comemnts referred to a stay of criminal proceedings as can

be seen from the following extract from the judgment of Malcolm, C.J.:

“An ordor that an action be dismissed or permanently stayed as an
abuse of process would be a final order if it finally determined the
rights of the parties: Bozson v. Aifrincham Urban District Council
[083] KB 547 at 548 per Alverstone LCJ: Paul v Nominzl Defendant
(1966) 117 CLR 427 at 443 per Windayer | Lici:l v Corney (1976)
50 ALJR 439: Port of Mellourne Authority v Anshun Pty Litd. (1987)
147 CLR 589; Carr v Finance Corporation of Australia Ltd (1987)
147CLR 246; Sarafi v Parke Davis Pty Ltd. (1982) 149 CIR 147:an+!
Biala Pty Ltd v. Maliina Holdings Pty Ltd [1989] 2 WAR 381 at 387~
388 per Malcoln CJ. In Tampion v. Anderson (No 2) [1983] VR 829

.

sF veime Lo ~ IO PR 5 . SN L - i .
it wvas held that an order dism §§Iflg OF permanentty stayiilg ai;

action as an abuse of process was not a fina! judgment ¢r a decision
on the meriis. Smith ] (with whom Pape and Croclkett ]| agreed)

said at 830-831 that:
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“..Jt has fong Leen established by authority that an ordor
dismissing an action as an abuse of process or as vexatious, and an
order permanertly staying an action on stich grounds, shoild not be
regarded as falling within the expiession ‘final judgment.’ I refer to
the cases of Jones v Insole (189) 64 LT 703; Charles Bright & Co Ltd.
v River Plate Construction Co. Ltd. (1901) 17 TLR 708; Re Page
[1910] 1 Cl 489; and Huant v. Allied Bakeries Ltd. [1956] T WIR
1326; [1956] 3 AT ER 513. It may be added that the case lasi-
meniioned was referred to with approval in Salter Rex & Co v
Chosh [1971]2 @B 587; [1971] 3 Al ER 865, and that Page’s Case
was referred to - and apparently with approval - by the High Court
in Pye v. Renshaw (1951) 84 CIR 53 atp 77; [1951] ALR 880 and by
Taylor | in Hall v. Nominal Defendant (1966) 117 CLE 423 at p 445;
[1966] ALR 735.

1t is true that ihere are statements of ger.ara! princirle relating to
this matier to be found in the cases, and in recent judgmonts too,
which are difficult to square with this line of autheiity. But the
Court Fas not been referred to, and is not aware «f, any cace in
which it has heen specifically decided, that orders of the present
kird now under discussion are ‘final judgments” for present
purposes.” ’

That case was concerned with the question whether an crder
dismissing an action for abuse of process was a “final judgment” in
ruse 2(a) of the Order in Council dated 23 January 1911 relating to
appeals to the Privy Ceuncil. If it was not, leave to appeal was
necessary. Ieave was refused, An application fo the Privy Council
for special Icave to appeal against the refusal of leave was dismissed
in Tampion v. Anderson [1974] 48 ALJR 11. Lord Kisrandon sail
at 12-13 that the decision of the Fuil Court was in accordance wiih
a consistent Iine of Fnglish authority going back to Price v Fihiflips
(1984) 11 TLR 856 and the maiter was put beyond doubt in Hunt v.
Ailied Bakeries Ltd. [1956] 1 WIR 1326 by the Court of Appeal,

Malcolm CJ observed in relation to criminal proceedings:

“In Leece (1966) 86 A Crim R 494 at 503 per Gailop and Hill Jj the
Fui]l Court of the Federal Court considered but did no finally decide
whether an order staying a prosecution on an indictment was a final
or an interlocucry order. In the absence of argument, it was
considered undesirable to decide whether that case should be
distinguished from Port of Melbouine Authority v Ansfiun Pty Lt
(No1). In the meantime, in R v Edelsten (1989) 18 NSWIR 213 it
was assumed that an order for a permanent stay of criniinal
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proceedings on the ground of an ahuse of process was an

interlocutory order. Applications made prior to the trial of a matter

were to be regardad as intelocutory applications.”

The criteria in civil cases on the question whether a permanent stay of
proceedings on the grounds of abuse of process seem, from Malcolm CJ’s analysis, to
depend on whether the order finally determined the rights of the parties. The fewer

- authorities -in the criminal area indicate that a stay of criminal proceedings is an

interlocutory orcler

A stay of criminal px'oéeeclings, like a stay of civil proceedings, is not a
judgment of the Court adjudicating on the merits of the proceedings. It does not say
wheiner the accused is guilty or innocent. It merely provides that a fair determination of
that question ié not possible. It must be a necessary corollary of the stay order that the
accused is freéd from his obligations to atiend Court and to honour bail terms. But,
theorétically at least, it would be possible for the prosecuiion to apply to vary or discharge
" a stay order. For example (and this is not what occurred in this case) there might have
been some fraudulent conduct by either prosecution or defence which caused the Judge
to make a stay order perincuriam. It is not beyond the bounds of credibility that a stay
order tainted by fraud could be lifted and the ac;&ssed brought back to answer the charge.
~ The Constitution in 5.28(1)(k) provides that a person may not be tried again for an offence
for which he/she has been acquitted or convicted. But the accused person in a stay
1 nor acquitted.  The stay may be made for reaons
unconnected with guilt or iﬁnocencé. Therefore, in the Court’s view, there is no final

judgment constituted by the aicler for stay, permanent or otherwise.



The Ceurt queries the use of a stay of criminal proceedings in a jurisdiction
such as Fiji where both substantive criminal law and criminal procedure are governed by
statute. Authorities on stay come mainly from jurisdictions where th‘e criminal law is not
codlified. Most!”code” jurisdictions have speacific provisions for the fi ﬁng of a vstay by the
resbonsible'law officer - eg. 5.379 of the Crimes Act 1961 (New Zealand) and s.114(4)(c)
" of the Constitution of Fiji. One wonders why, if the prosecution was as hopeless as
counsel ﬂwen aa:ting’for the State appeared to think it was, why the Director of Public
. Pros_ecutibﬁs did not act vunder s.114(4)(c). However, this Court is not in a position to
consicler any jurisdictional point about a stay ancl asstimes, for flwe p'fesent case, that Pathik

~ } was right to make the ordler of stay.

Is the order for costs consequent upon a stay, a final order? It is not made
under any inherent jurisdicticn, as is the stay order, since, at common law, there is no
- jurisdiction to award costs in criminal causes. The jurisdiction is purely statutoiy. The

decision therefore must be seen as a final decision on an application made by the appellant

The appellant had been discharged. He sought under s.158(2) an order for

* reasonable costs. Notwithstanding that the ordler for a stay was interlocutory in nature, the

79

order dismissing the application for costs was a judgment which finally disposed of the |
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Accordingly, the Court is of the view that 5.3(3) of the Court of Appeal Act

v gives the appellant a right of appeal.

Because the Court accepts for the purposes ‘of the case that a stay was
. properly ordered, there is nothing in the submisison that the appellant was not
“iischarged”. The argument for the Respondent was based on a decision under the New
Z»bealand stafufo‘w regime for costs in criminal cases. Wil!iaméj in D -v- R (unreported,
High Court of New Zea!anvd. New Plymouth T3/96, 24 September 1997) held that costs
were not claimable by an accused under {hét regime where tﬁe, trial had been stayed by
the Solicitor-General pursuant to a 5.379 of the Crimes Act 1961, a power akin to the
bower of thé DPP under s.114(4)(c) of the Fiji Constitution. Pathik . specifically said that
the accused ;'vere ‘discharged’.  The Court accepts that éi’tt,lation which is in
contradistinction to the accused being acquitted. S.158(2) of the Criminal Procedure Code
(‘CPC’) gives the right to apply to costs, to those who have been either acquitted or

discharged.
Merits of Appeal

The Court therefore considers the appeal on its merits; Pathik J held that the
prosecutioh had reasonable grounds to bring the proceedinigs and that therefore he had no
costs, bearing in mind the proviso to the
subsection. There was ndsuégestion that the prosecutor hadl unreasonably prolonged the

proceedings and that the second situation envisaged by the

190
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proviso applied. The Juclge recorded a stbmission from counsel for the appellant that the
- charges stayed should have been included in the case faced by Mr Makrava. That probably
should have happened but the failure to consolidate the charges does not mean that there

“were no reasonable grounds, initially, to bring charges against the appellant in 1996.

Pathik | was unhappy with the at’temp‘t by counsel for the appeliant to discuss
;‘ the chargés irn jde'tailb és a means of showing there had been no reasonable grounds for
bringing the proceedings. Pathik noted that no evidence had been Hean! at the trial and
that counsel’s comments were necessarily untested. The Judge placed reliance on the fact
that there hacl been a Preliminary Inquiry before a magistrate who Ijad dacided that there
was sulfficient evidence to send the accused for trial. There had been cross-examination
of prosecution witnesses. At no stage of the preliminary hearing was the question of
unreascnableness raised. The Judge cited with approval the dictum of Chilwell, | in R -v-
AB (1974) 2 NZLR 425, 431:"1 would take a lot of convincing that it is the Crown’s duty
always to adduce a perfect Case”. The Judge referred to Australian authority and to an out-

ish Practice note. With respect to him, those references were unhelpful since

of-date

the case fairly and squarely has to be consiclared in terms of s.158(2) of the CPC.

The onus of proving that the prosecution had no reasonable grounds for
bringing proceedings must rest on the applicant under s.158(2). Essentially, what Pathik
i. decided was that the onus had not seen discharged. There was an indication that the

proceedings were brought reasonably from the decision of the magistrate to commit for
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trial, a decision which whilst not conclusive on this point, nevertheless was relevant
hacause the magistrate had heard oral evidience from prosecution witnesses who had been

cross-examined.

" This Court is in no better position than Pathik J. So far as evidence is
coricerned, cégmsel once more sought to go through the various charges with a view to
indicating their weaknesses and the unlikelihood of convictions thereon. It must be said
however, that the unlikelihood of convictions ﬁust have been'strengthened by the absence
of the cruciat documents and the acquittal of Mr Makrava. Neither of these events weré
known when the prosecution was commenced. In the Court’s view, it is of little relevance
to the enql.,:iry: into t‘he conduct of the prosecuticn when commencing proceedingé to
discuss, as dfd Pathik J, whether the accused had hrought the proceedings or their
continuation on himself by raising abuse of process or unreasonableness at a late stage.
Likewise; it is irrelevant to this crucial engiury whether the prosecution should have
consolidated the joint tria!,ofthe appellant and Mr Makrava with the trial of Mr Makrava

alone.

Accordingly the Court considers that the grounds for an award of costs had

nct been made out and Pathik J. was correct in declining the anplication under s.158(2).

Counsel for the appellant submitted that the appellant was entitled to costs
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at common law following the decision of Pain J. in the High Court in R v. Rokotuiwai (31
March 1998 Criminal Case HAC0009 of 1995).

In that case, Pain J awarded interlocutory costs in a criminal proceeding in
what he called ‘unique case’ involving a serious error dr omission by the prosecution
which should have been avoided. The learned judge based his ruling on ‘inherent
juriscliction” which was complementary to and not in conflict with s.158(2) of the Criminal

Procedure Code which is a specific provision for costs after final determination of the case.

Pain J’'s judgment was restricted to interlocutory costs in criminal cases. If
here is anything in his judgment implying that after determinaticn of criminal proceedings
there is an inherent jurisdicion to award costs, then this Court is hot prepared to follow this

first - instance decision.

The common law portion that no costs were allowable is well-known and
" cdemonstrated by such caces as R v Juclge Kimmins, ex-parte Attorney-General, (1980) Qd.R
524,525, and Templarv. R (1992) 1 Tas. R. 133, amongst many others. Unless and until
there is some statutory regime about criminal costs, the Court’s hands are tied. S.158(2)
of the CPC does not provicle the broad discretions found in other jurisdictions. Maybe

there should be an amelicration of its rather jejune provisions.

But, despite Pain J’s judgment cited above, this Court cannot find any
jurisdiction to award costs other than s.158(2) in the circumstances where, as claimed by
the appellant, the accused person has been discharged from criminal proceedings. The
Court does not read s.3(3) of the CPC as justifying a costs award after discharge other than

one macle in accordance with s.158(2).

Quantum of Costs Claimed

Although it is not necessary to consider the quantum of any costs award in

view of the Court’s decision that s.158(2)’s criteria have not been met, the Court
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nevertheless makes observations on quantum for the Lenefit of future cases,

The amount claimed, $582,000, was enormous by Fiji stanclards. Costs

- have to be assessed for their reasonableness, not by the standards of the country where

counsel practises but by Fiji standards. A fee for counsel on a par diem basis would be

usual in Fiji. Whilst a party is entitled to counsel of his/her choice and to seek to obtain the

- best possible defence at his/her expense, an award of costs in Fiji would have to reflect not

the expenditure incurred but an sum commensurate with the fees paid to counsel in a

f

developing economy such as Fiji.

The appeal is dismissed. No order for costs is made.
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