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JUDGiV::NT Of THE COURT 

lntr..mlllct i an 

1'l.cs,.·]Xlfldi!nt 

On 7 July 1999, Pathik J. in the High Court ordered what he described as a 

• "p.::rmanent stay" of criminal proceedings brought against the appellant and a Mr MZlkrava 

as joint accuse:!. He also ordered that they be discharged. They had been comrnitted for 

trial following a Preliminary Enquiry before the Chief Magistrate on 7 October ·1998 at 

which oral evidence was given for the prosecution. The several charges against both 

accused, in very general terms, all0::.;ecl a conspiracy to obtain money by false pretences . 

. On 21 June 1998, before the joint trial of the appellant and Mr Makrava began, Mr 
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Makrava had been acquitted before Surman J. and assessors on a charge of official 

corruption. The facts in tlv1t trial were closely related to the facts proposed to be adduced 

by the prosecution in lhe joint trial. Counsel then appearing for the prosecution took the 

view that, as a matter of law, the conspiracy charges against the appellant and Mr M;:ikrava 

jointly could not proceed in view of Mr Makrava's acqu(ltal. If the facts of the two cases 

(i.e. the officinl corruption charge against Mr Makrava and the conspincy charges against 

him and the appellant) were significantly interrelated, then this Court cannot understand 

why no i'lj)plication had been made by the prosecution for the two trials to be consolidated 

and heard together. Appc1rently, Mr Makrava had been con1mitted or trial by a Magistrate 

without a preliminary hearing and on ,;the papers" on a 'liand up" basis. The appellant 

had an oral preliminc11y hearing before commital. Mr Ridgway was unable to advise any 

reason why such an application had not been made hy counsel then appearing for the 

prosecution. 

A further complication occurred at the start of the joint triai when the 

prosecution was u11c1ble to produce some critical documents which had been seized by the 

Police from the appellc1nt. They had apparently been lost in the system. In all these 

circumstances, counsel for the prosecution advised the Judge thc1t he was agreeable to a 

"permanent stay" of the proceedings as sought by counsel for both accused.(i.e. Mr Stewart 

QC for the present appe!iantand Mr G.P. Shankar for /v1r Makrava). 
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The Judge then said, according to the Record supplied by him: 

11
/ endorse the rema, ks of both Mr Stewart and Mr Shankar that A•fr 

Schuster has performed his function as a prosecutor re:markably 
tve!J bearing in mind the facts and circumstances of this case. 

Fair trial and justice is td one looks to in any criminal trial and I 
mu:-:t say thnt on the facts and circumstances of thi.s c.:rse and the 
dificulties !!lady to be encountered by the prosecution Mr Schuster's 
approach to the matter was the only approach open to hlm. I 
th .. ~refore in the exercise of the court's in he.rent power supported by 
aufho;ities referred to by counsel, I grant a permanent stay of the 
trial of tliis case and therefore the information would be marked 
11Stayed11 on the grormd llrnt the cont:nuation of the case would 
constitute a misme of the process of the Court itnd a fair trial tv·as 
nnt poss;:/e." The ]lldge then said that [;,1th accused were to he 
d!scha rged. 

The note of the Judge's ruling macle by sr:nior counsel for the appellant is to 

the same effect, save that counsel recorded the Judge saying after the reference to Mr 

Schuster the additional words '1in a case fraught with difficulties right from the beginning." 

Mr Ridgway was unable to confirm or dispute whether counsel's note was correct The 

Court is prepared to accept the correctness of lhe note prepared by Mr Stewart QC but 

does not think that the c1dditional words he recorded have much bearing on the decision 

that has to he made. 

The arpellant arplied on 13 July 2002 to Pathik J. under s.158(2) of the 

Criminal Procedure Code (CPC) for an award of costs in favour of the appellant. Including 

the fees of senior counsel from England, the total costs claimed by the appellant, as at July 

1993 arnounied to $F582,577.77. 

11 D 
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After hearing argument, PathikJ. issued a reserved decision on 19 November 

1999 declining to make any order for appt!lant's costs under s.158(2). He considered that 

the prosecutor had had rec1sonable cause to commence the prosecution of the appellant 

and that, therefore, !he Jurlge was unable to make an award because of the proviso to the 

subsection. S.158(2) of the Criminal Procedure Code ('CrC'). S.258(2) reads as follows: 

"It slrn:J he· !.:1wflil for a judge of the Supreme Court or any 
magistrate udw acquits or discharges a person accused of an 
offrnce, to order the pro!;ecutor either prrh:Jc or private, to pay to 
the accused sm:h reason_:y!i!e costs as to such judge or magistrate 
may seem fit: · 

Provfrkd that such an order sha!J not be made unless the judge or 
magistrate considt•rs that the prosecutor eiiher had no reascrnah!e 
grounds for hring;.1g 'the proceedfogs or has unrcason;.,.b/y 
prolonged the sa.rne. '' 

On 18 February 2002, the Respondent filed an application to dismiss the 

appeal for want of jurisdiction. This application was considered by the Court at the 

commencement of the heziring and full argument was heard on it. The Couri then went 

on to hear the merits of the appeal as a time-sr1ving measure, in the event that it were to 

find jurisdiction to hear the appeal on merits. 

Counsel for ihe Respondent submitted, primarily,that the only right of appeal 

to this Court in criminal cases is given to a person who has been convicted in the High 

'court. Such a r,:rson can apreal against conviction and/or sentence under s.21 of the 
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Court of Appeal Act. Since there was no trial, ihere could not have been a conviction. As 

a subsidiary argument, counsel maintained that there had been no jurisdiction for Pathik 

J. to award costs since the appellant had been neither acquitted nor discharged and that 

a 'permanent stay' was neither an acquittal nor a discharge. · 

Counsel for. the appellant submitted thc1t s.121 (2) of the Constitution 

provided a right of appeal. Tl 1e Constitution was engaged in this case because the granting 

of costs to an accused person discharged from a trial was a necessary corollary to the 

, constitutional right to a fair trial enshrined in s.29(1) of the Constitution. 

Counsel for the arpellant further subrr.itted that s.3(3) of the Court of Appeal 

Act conferred a right of appeal from final judgments of the High Court in the exercise of 

its original jurisdiction and that Paihik J's decision was such a judgment. 

s.121 of the.Dm~tituti_illl_PJID'ide.£..aS._folJmy.s..:. 

S.121 (2) of the Constitution 

✓tr) The Court of AJ;peal has jurisdiction, sub]ect tn this 
Constitution and to such tequfrements as the Parliament 
prescrib<>s, to hear and determine appPals from afl 
judgments of the High Court and has such oilier 
jurisdiction as is conferred by !aw. 

(2) Appeals J;,e to ti'ie Court of Appeal a~ o.f right from a final 
judgment of the Nigh Court in any matter arising under this 
Ccmstituc:on or im1o!ving its interpretation. 
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(3) The Par:1amcnt may provide that crppe:.ls lie to the Court of 
Appeal, as of rig!1t or tvith h~ave, from other jHdgments of 
the High Cowl in accard.wce w:th such requireri1ents as the 
Parliament prescr:bes. 11 

173 

The Court considers that s.121 (2) of the Constitution does not give a right to 

• appeal to this Court from a decision of the High Cowt refusing an award of costs under 

s.158(2) of the CPC. The Court fol lows i1s decision in Kulavere v. The State (judgment 13 

August 1999, Crirninal Appeal AAU0033 of 1998). 

Counsel for the appellant there had claimed as does counsel in this car:e that 

the case involved s.29(1) of the Constitution which mandates the right to a fair trial; the 

Cou1t (Tikaram P, Eichelbaum and Handley JJA) said at p.3-4 of the unreported judgment: 

''The purpose (If the subsection is plain. It is to ensure a right of 
appeal in matiers where ihe High Court has made a decision which 
(to put it t1 popular ralh<1r ihan legal language) involves the 
Constitution. 1-!mvcver, paying more precise attention to the 
hmguage of the legislafion, it will be seen that the right of appeai is 
in respect of a judgm('nf in a matter arising under the Consfitution 
or involving its interpretation. The matff'rs before tJ,e lligh Court 
were applicalions for costs and compensatinn. The considerations 
to be taken into account (;~1 such applications are set out in sections 
158 and 160 of ihe Crirninal Procedure Code. In df'cidJng such 
applications it is w:necessary to tum to any provision in the 
Constitution, or conddcr its interpretation. 

\Ve accept th1t the arguments A-fr Cameron has urged in sLpport of 
the appeal involve the interpretation of the Constitution. If there 

" • ..... :r-,.f;.,...,.,..;,,..,...,. .,.,..,. __ .,_,,,..,,,.,.,1-...,.;_ ,.;.'.'•"" ___ ,,..._, ............. -. •• ,_, _,,... __ J .t.-- _,_ -~-'-
M'J_, j,,, '"""-t,v11 ,.v c.,1tc1 ta111 1i1c appca1 we- 1vu1110 11eeo tu uec1ue 

wlu•lher in _terms of s.29(1) of the Conslitutfon the appficali,,ns 
were made in the course of the tria'1 or whet!wr the trial had 
concluded. ff the applications ivere part cf the trial the Court 
would have to decide further ivhelher failure to give reasons 
infringed the appellant's rights under chapter 4 of the Constitution 
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(!Ji:/ of Rigfils) and if so the a;1propriate remedy. None of these 
issues hoa1ever arose :n the applications before the fljg/J Comt. 

language s::.ni!ar to that of s.121(2) is found in section 76 of the 
Cc .'1stihri:on c,f the CommonH-'ealth of Australia and we are cbligcd 
to Dr. Cameron for provic/jng references to case la 1v on that 
!egis!aCon, HnpprLl_l_._[gg_&_fggJ?11i'J1_Mark£tingJ1wrrl (Vic) (1939) 
61 CU?. G 65; AtlD.me_y__Gener..c LCtl.SlVuJ::nmmnn u.'.eallh .... S.ilYings 
l1iink nLAu.s.tm!ia (1986) 160 CLR 315; l.nmes v. Stafe._JJLS.au1h 
L.111sfu;.'ia (1927) 40 CIR 1: and R v. CommD.nllT.iJ.!f!.LC.oud_Qf 
CDndliatimunrLAt:frilr;.rti.an~p_arle.Jl.arr.etL(l 945) 70 CLR 141. 
InfNpreiatinn of the Ausfra!ian sections however raisP.s a different 
issuP, whether the mattN before the High Cor,,·t Mises under the 
Constitution or fr:rvo!ves its interpretation. In our case, we repeat, 
the i.r::sue is not whether the hearlng of ftu~ appeal would include 
matters arising under the Constitution or involving its 
interpretation; twdoubt t!<i/y ;1 would. Elut the Court's pow,er to deal 
with the appe:.d dep,,nds on the different question wheiher the 
judgment of (he Hiph Court was cne ''in any matter arising umler 
[the] ConstHutlon or invofving iis interpref.'![;on" and for the 
reasrms given we are cf du~ opininn it was not. 

The po;"nt is tmdcrfined by the holding in AttDJ..ney__Gmrr.aULLNSJ1!. 
y_.__D]rrmwm1:::~a/th_Sal'ings....llank_.11Uus.tudia. at 327 that a cause 
i11110!11es the interpretation cf the Comtitution if the interpretation 
of one or mote of its pro1,,j_dons is essential or relevant to the 
questinn of statutory infNpretation arising. lhls cannot he said in 
respect of any issue in the c1pp!ications before the High Court here. 
Or to adopt the language of Starke}. in fx..1MrlLJ-¥_afduSJnhnsm1: 
!ILJ£....J.'i1.tn (1925) 37 Cl.R 36, 130 no matter arising m1C:cr the 
C0n:,·titutinn or inndving its inforpretatfon '"✓was involve-cl or 
entang/('-d in the controversy" before the High Court . 

Whifo we agree with Dr. Cameron that a fair large and L'beral 
interprPfative approach is appropriate, t/,,e clear language of 
s.121(2) precludes fl;~ result for which he has arguetl, that tI1e 
issues before the Nigh Court came within that sectio:1. 11 

5..J.(Jwlth e Co u rL.oi.An 11.e.a I ..Act 

l1Lt 

The Court in Kula,yer_e_ made no reference to s.3(3) of the Court of 

Appeal Act - possibly because counsel for the appellant there arpears to have made 
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no reference to it. 

S.3(3) which was enacted in its present form in 1998 It reads: "Appeals lie 

to the Court as of right from final judgments of the High Court given in the exercise of the 

original juriscl1ction of the High Court." 

I nd;-0.pern lently of s.121(2) of the Constitution, and of the sections of the Act 

about rights of appeal against conviction and sentence, this subsection ,,vould confer a right 

of appeal in the present case if 

a) Pathik J's judgment was "final" and 

b) It was given in the exercise of the "original jurisdiction" of the 

Hir;h Court. 

Despite Mr Ridgway's can:iful submissions to the contraIy, the Court considers both these 
' 

criteria fulfilled. 

Pathik J's juclgrnent was clearly not an interlocutory one. It was dispositive 

of the issue before him i.e. the statutoIy application for costs: in thc1t sense, it was final. 

The expression "originai jurisdiction" is used of the High Court in s.3(3) in 

contradistinction to the expression "appellate jurisdiction" used in s.3(4) of the Court of 

Appeal Act. Pathik J. was exercising the original jurisdiction of the High Court conferred 
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on it by s.158(2) of the CPC. That criterion under s.3(3) is established. 

At the conclusion of the hearing, this Court invited counsel to consider the 

question of whether a permanent stay of criminal proceedings was r1 "final judgment". 

• Counsel for the app,'"'llant advised that they were unable to find any authority on this roint. 

However, counsel for the respondent filed helpful submissions based on Australian 

authority. 

I~ Jhe Au'itt:aliD.n E/ectricaLE.lfftmnics Foundr-¥--&-Engine£:dng lJnino. 

WP'itPrIL.L\Us1ralia_f1rillKlL&.D.rs., v. tlamef5le.0.m!]_£.ttitd. [1998] WASCA 79, the Full 

Court of the Supreme Court of V/estern Australia reviewed the authorities on the point 

whether a permanent stay or an order for dismissal of a civil action for abuse of process 

was a 'final order.' Some of the comemnts referred to a stay of criminal proceedings as can 

be seen from lhe following extract from the judgment of Malcolm, C.J.: 

✓1An order that c1n act.inn be dismissed or pennane-ntly stayed as an 
c1Imse of process would be a final order if it finally determined the 
rights of the parties: llozson 11. Aftrincham Urban District Council 
[983] KB 547at 548 per Alverstone LC]: Pc1u! v Nominal Defendant 
(1966) 1-1Z...CLRA.2Z at 443 pr:r Windeyer J: Lieu/ v Corney (1976) 
50 Al.ff? 439: Port of Melbourne Authority v Ans/nm Pty l.td. (1981) 
1.4ZLLR..1iIJ!l;. Carr v Finance Corporation of Australia Ltd (1981) 
1.4KLR.24fi;. Sarafi v Parke Dattis Ply Ltd. (1982) .1A!l.LL/L1.4Z:•c1nd 
lliafa Ply ltd v. !vfafnna /-foldings Pfy !.td [1989) 2 WAR 381 at 387-. 
388 per Malcolm CJ. In Tampion v. Anck.:rson (No 2) [1983] \IR 829 
• l IJ L I t• ' • • • • ;t ivas ,Wm. fnat an oroer wsrmssmg or perm,1nenliy srayu1g ail 
action as an abuse of process was not a final judgment er a decision 
on the meriis. Smith J (with whom Pape and Crockett 11 agreed) 
said at 830-831 fhat: 



11 
••• .it has Jong Leen estabfjshed by authority that an ordN 

d:-:missing an action as an abuse of process or as vexa tious1 and an 
ordf't permam~ntly sfaying an action on such gmund:;1 shc11!d not he 
regard2:d as fnUing within the expression 'fjna/ judgme-nt.1 I refer to 
the ca<;es of Jones v Jnsoh~ (189) 64 LT 703; Charles !Jright & Co Ltd. 
!' River Plate Constructfon Co. Ltd. (1901) 17 TLR 708; Re Page 
[191(}] 1 Ch 489; and 1-lt!nt v. A!lierl Bzdceries Ltd. [1956] 1 WLR 

1326/ [1956] 3 A:1 ER S13. It may b,• .1dcft~d that t!ie case fast­
rnemioned ivas reforred to with ,1pprova! in Sal!er Rex & 0> t' 

Chosh [1971] 2 QR 597; (1971] 3 All ER 8651 and that i1age 1s Cas2 
ivas reforred to - and 2pparenlJy wit!, apprm,al - by the High Ccmd 
in Pye v. Renshaw (1951) 84 il/L511. at p 77; [1951] ALR 880 and by 
Taylor Jin Haff v. Nomir1~1J Defendanf (1966) .11._l_f;_lil.423-at p 44G; 
[1966] ALR 7{J5. 

It is true that ihere are statements of ger;priif prlncir,,!e relating to 
this mafitY to be found in the cac;es, and in recent }ndgn:cnfs too1 

ivhich are difficult to square wi,}, this line of authc,ily. Bert the 
Cor:rt /;:1s not been rcforred ta,, and is not aware cf,, any cac:e in 
which it has hren syu:cificaf!y dedded1 !hat orders of the present 
kir:d nniv under disc!Jsr:ion c1re "final judgments·' for present 
purposes.,,, 

That rnse was concerned with the question whether an md.:Jr 
dismissing an actfon for abrrse of process was a "'final judgmenfl' in 
rn:e 2(a) of the Ordc·r in CmmcH dated 23 January 1911 refatj11g to 
appeals to the Privy Cormcil. If it t,1l<1s nn/1 leave to appeal was 
necessary. l P.atte was refused. An ~1pplirn lion to the Privy CmmC:J 
for special !~ave to appe,1! against the refusal of lea11e was cfo:m]ssed 
in Tampion v. Anderson [1974] 48 ALJR 11. Lord Kir';randon saU 
at 12-13 that the c!ecisicn of the Fu!i Court was in accordance ivifh 
a consiste11t !Jne of Eng!Ish aulhnrNy go;ng back to Price v fhi!fips 
(1984) 11 TLR 86 and the matter was put beyond doubt in Hunt v. 
Ai'lf.ed B,1keries Ltd. [1956] 1 WLR 1326 by the Court of ApJJ~af. 

Malcolm CJ observed in rel2tinn to criminal proceedings: 

"In Leece (1966) 86 A Crim /l 494 at 503 per Gallop and HiIJ JJ the 
Fu;/ Coart of the Ff'.deral Comt considered but did no lina!!y clecid,~ 
Hhether an order stayi'ng a pro~ecutinn on an indictment was a final 
or an inter!ocucry orrlu. In the iibsence of argument1 it was 
considered undi!sirt'J.!1fo to dP.cide whether that case should be 
cDstinguished from Port of Melbourne Acrthorlty v An,;lam Pty Ltd. 
(No1). In the meantime, in R v Edelsten (1989) 18 NSlVLll. 213 it 
lV,15' assumed that an ord,~r for a permanent stay of crim,:nal 

l71 
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proceedfogs on the ground of ,"':'1 abuse of rrocess was an 
h1forlocntory o,·der. App.':catfons made pr for to the trial of a matfor 
1vere to he regarded as intelocutory app!icatfons. v 

The criteria in civil cases on the question whether a permanent stay of 

proceedings on the grounds of ahuse of process seem, from Malcolm CJ's analysis, to 

depend on whether the order finally determined the rights of the parties. The fewer 

authorities in the crimin:il area indicate thc1t a stay of criminal proceedings is an 

interlocutory order. 

A stay of criminal proceedings, like a stay of civil proceedings, is not a 

judgment of the Court adjudicating on the merits of the proceedings. It does not say 

whelher the accused is g11ilty or innocent. It merely provides that a fair determination of 

that question is not possible. It must be a necessary corollary of the stay order that the 

accused is freed from his obligations to al(<~nd Court ancl to honour bail terms. But, 

theoretically at least, it wrndd be posslble for the prosecution to apply to vary or discharge 

, a stay order. For example (;:md this is not what occurred in this case) 1here might have 

been some fraudulent conduct by either prosecution or defence which caused the judge 

to make a stay order per inn1rlam. It is not beyond the bounds of credibility that a stay 

order tainted by fra11d could be lifted and the accused brought bar:k to answer the charge. 

The Constitution in s.28(1)(k) provides th2t a person may not be tried again for an offence 

for which lw/she has been acquitted or convicted. But the accused person in a stay 

situation has been ne1t:1er convicted no; 2cquitted. The slay may be made for reaons 

unconnected with guilt or innocence. Therefore, in the Court's view, there is no final 

judgment constituted by the order for stay, permanent or otherwise. 
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The Ccurt queries the use of a stay of criminal proceedings in a jurisdiction 

such as Fiji where both substantive criminal law and criminal procedure are governed by 

statute. Authorities on stay come mainly from jurisdictions where the criminal law is not 

codified. 1V1ost "code" jurisdictions have specific provisions for the filing of a stay by the 

responsible law officer - cg. 5.379 of the Crimes Act 1961 (New Zealand) and s.114(4)(c) 

of the Constitution of Fiji. One wonders why, if the prosecution was as hopeless as 

counsel then acting for the State appeared to think it was, why the Director of Public 

Prosecutions did not act under s.114(4)(c). However, this Court is not in a position to 

consider any jurisdictional point about a stay and asrnmes, for the p'resent case, that Pathik 

J was right to make the order of stay . 

Is the order for cost·s consequent upon a stay, a final order? It is not made 

under any inherent juridicticn, as is the stay order, since, at common law, there is no 

jurisdiction to award costs in criminal causes. The jurisdiction is purely statuto1y. The 

decision therefore must be seen as a final decision on an application made by the appellant 

pursuant to a statutory right. 

Th~ appellant had been rlischarged. He sought under s.158(2) an order for 

reasonable costs. Notwithstanding that the order for a stay was interlocutory in nature, the 

order dismissing the applical"ion for costs was a judgment which finally disposed of the 
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Accordingly, the Court is of the view that s.3(3) of the Court of Appeal Act 

gives the appel I ant a right of appeal. 

Recause the Court accepts for the purposes of the case that a stay was 

properly ordered, there is nothing in the submisison that the appellant was not 

"c/ischargecl". The argtI.rnerit for the Respondent was based on a decision under the New 

' 
Ze:iland statutrny regime for costs in criminal cases. Williams J in D -v- R (unreported, 

High Court of New Zealand. ~-Jew Plymouth TJ/96, 24 September 1997) held that costs 

were not claimable by an accused under that regime where the trial had been stayed by 

the Solicitor-General pursuant to a s.379 of Lhe Crimes Act 1961, a power akin to the 

power of the DrP under s.114(4)(c) of the Fiji Constitution. Pathik J. specifically said that 

the accused were 'discharged'. The Court accepts that situation which is in 

contradislincti_on to the accused being acquitted. S.158(2) of the Criminal Procedure Code 

' ('CPC') gives the right to apply to cosls, to those who have been either acquitted or 

ciischargeci. 

The Court therefore considers the appeal on its merits. Pathik J held that the 

prosecution had reasonable grounds to bring the proceedings and thc1t therefore he had no 

povvei undei s.158(2) of the (1CPC') to award costs, bearing in rnind the proviso to the 

subsection. There was no suggestion that the prosecutor had unreasonab! y prolonged the 

proceedings and that the second situation envisaged by the 



• 

• 

14 

proviso applied. The Juclge recorded a st1bmission ~rom counsel for the appellant thc1t the 

charges stayed should have been indudecl in the case faced by Mr Makrava. That probably 

should have happened but the failure to consolid;-i!e the charges does not mean that there 

' 
were no rcasonzib!e grounds, initially, to bring charges against the arpellant in 1996 . 

Palhik J was unhappy with the atternpt by counsel for the appellant to discuss 

the charges in detail as a means of showing there had been no reasonable grounds for 

bringing the proceedings. Pathik J noted thr1t no evidence had been heard at the trial and 

that counsel's comments were necessarily unte~ted. The Judge pJaced reliance on the fact 

thzit there had been a Preliminary Inquiry before a magistrate who l_1ad decided that there 

was stifficient evidence to send the 2ccused for trial. There had been cross-examination 

of prosecution witnesses. At no stage of the preliminary hearing vvas the question of 

unreasonableness raised. The Judze cited with ciprroval the dictum of Chilwell, Jin R -v­

Al3 (1974) 2 NZLR 425, 431 :"I would take a lot of convincing that it is the Crown's duty 

always to adduce a perfect case". The Judge reforred to Australian auihority and to an out-

of-date English Practice note. With respect to him, those references were unhelpfui since 

• the case fairly and squarely h:-is to be consid2recl in terms of s.158(2) of the CPC. 

The onus of proving that the prosecution had no reasonable grounds for 

bringing proceedings must rest on the arrlicant under s.158(2). Essentially, what Pathik 

J. decided was thr1t the onus had not seen discharged. There was an indication that the 

proceedings were brought reasonably from the decision of the magistrate to commit for 
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trial, a decision which whilst not conclusive on this point, nevertheless was relevant 

b,=cause the miigistrate had heard oral evich3nce from prosecution witnesses who had been 

cross-exam i necl. 

This Court is in no better position than Pathik J. So far as evidence is 

cor1cernerl, counsel once more sought to go through the various charges with a view to 

indicating their weaknesses and the unlikelihood of convictions thereon. It must be said 

however, th;:it the unlikelihoorl of convictions must have been strengthened by the absence 

of the cruc_ial· documents and the acciuittal of Mr Mzikrava. Neither of these events were 

known when the prosecution was commenced. In the Court's view, it is of little relevance 

to the enquir.y ir-:to the conduct of the prosecution when commencing proceedings to 

discuss, as did Pathik J, whether the accused had brought the proceedings or their 

continuation .on hirnself by raising abuse of process or unreasonableness at a late stage. 

Likewise, it is irrelevant to this crucial enciiury whether the prosecution should have 

consolidated the joint irial of the appellant and J\;\r Makrava with the trial of Mr Makrava 

alone . 

Accordingly the Court considers that the grounds for an award of costs had 

net been mad~ out and Pathik J. was correct in declining the arplication under s.158(2). 

Counsel for the apr,ellant submitted that the appellant was entitled to costs 
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at cmnmon law following the decision of rain J. in the High Court in ~Ro.kotui.tlai (31 

March 1998 Criminal Case HAC0009 of 1995). 

In thc1t case, Pain J awarded int2rlocutory costs in a criminal proceeding in 

what he called 'unique case' involving a serious error or omission by the prosecution 

which should have been avoided. The learned Judge based his ruling on 'inherent 

• jurisdiction' which was complementary to c1nd not in conflict with s.158(2) of the Criminal 

Procedure Code which is a specific provision for costs after final determination of the case. 

Pain J's juc:gment was restricted to interlocutory costs in crirninal cases. If 

here is anything in his judgment implying that after determination of criminal proceedings 

there is an inhei-ent jurisdicion to awc1rd costs, then this Court is not prepared to follow this 

first - instance decision. 

The common law portion that no costs were allowable is well-known and 

demonstrated by such cases as R.Y.Ji;::.!~e Kimmin~, ex-par!e Attorney-General, (1980) Qd.R. 

524,525, and JB.!Ilp!JLY,_R. (1992) 1 Tac,. R. 133, amongst many others. Unless and until 

there is some statul·ory regime about criminal costs, the Court's hands are tied. S.158(2) 

of the CPC does not provide the L(Oad discretions found in other jurisdictions. Maybe 

there should be an amelioration of its rather jejune provisions. 

But, despite Pain J's judgment cited above, this Court cannot find any 

jurisdiction to award costs other than s.158(2) in the circumstances where, as claimed by 

the appellant, the accused person has been discharged from criminal proceedings. The 

Cou1t docs not read s.3(3) of the CPC as ju:.tifying a costs award after discharge other than 

one m::ide in accordance with s.158(2). 

Q11anlunlJllCnst5-C!aimetl 

Although it is not necessary to consider the quantum of any costs award in 

view of the Court's decision thr1t s.158(2)'s criteria have no1 been met, the Court 
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nevertheless makes observations on quantum for the tenefit of future casesL 

The amount claimed, $582,000, was enormous by Fiji standards. Costs 

have to be assessed for their reasonableness, not by the standards of the country where 

counsel practises but by Fiji standards. A fee for counsel on a p_.er diem basis would be 

usual in Fiji. Whilst a p:1rty is entitled to counsel of his/her choice and to seek to obtain thr. 

,9 best possible clef ence at his/her exrense, an award of costs in Fiji would have to reflect not 

the expenditure incurred but an sum commensurate with the fees paid to counsel in a 

developing economy such as Fiji. 

The appeal is dismissed. No ordN for costs is made . 

5.D.licitar.£~ 

Howards, Suva for the AppeHant 

... . .. ... . ... ... .. . . . ... . . . . ..: ......... . 
Hon. Just: ce J R Reddy 
P..x.esidmt 

>'f d ;~j 

...... r;:}~:k:::.';/I .............. . 
Hon. Justice Ian Barker 
1u£tic.e.-D U~pe.ul 

Office of the Director of Puhlic Prosecutions, Suva for the Respondent 
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