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’\, M Iamj fo:r the imst re spoaderts

This appeal concerns a motor accident tnat ocunred on 7 June 1993 A car

owned by the first named Tmt fespondent Mrs. Bam orm the first phmtlﬂ in the High
Court, and dri've" by the second named first.respondent, Mrs Wﬂqon, J second plaintiff
in the High Lourt collided with a truck dnven by the ﬂnrd reqpondcm Mr Chand, the
second dexienc‘ant.m the High Court. This truck was owned either by t he second
respondent, Fuel ‘Su Jphcs the first defendant in the High Court or by the fourth
s pondcnt Mr Shar neem, the fourth defendant in the High Court. The appellant,
Dominion Insurance, the third defendant in-the High Court, was the insurer of Fuel
Supplies under a policy of insurance in respect of third party mlfs in terms of the Mo

\/’chrc;es Third Party Insurance) Act (cap 177) (“the Act”).

When these pmceedings were commenced on 26 September 1996, they wers
against Fuel Supplies, Mr Chand and Dominion Insurance. On 26 Novembc:r 1997, Mr
Sharmeem was joined as a defendant. [t was agreed batween tHe parties tha’ Dominion

Insurance ﬂoﬂd be a defendant to enable its [iability, if any, to be determined 1n the one

N
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In a judgment delivered on 17 October 2000, Byrne J held that the accident was
hrough the negli gence of Mr Lhaud, who at ﬂnt time was an emplo yee of Mr

! Sliafivjeen‘x 1hb Judge coz cluded that Mrs Bar U was entitled to Judf'mem 01_

$4 9”1 90 and Mh Wzlcon ’Lo Id”m&ﬂ[ 1or ‘560 31 O'J both udgments Demg aorqmst aU

;.dGLEHGana Dommmm Tn urance hﬂs appﬂft ed as:amst that ;udﬂmnnt Ahhomrn no

elSupphes had owned the truck smceMaV 1986

h e
£u

"On 21 September 1992 Fuel Supplies gave to the Bank of Baroda abill of safe

over the truck involved in the accident and other vehicles owned bw Fael Supphes to

secure an advance made by the bank.

. @
On 30 Nove mber 1933 Fuel Supplies agreed to sell the truck to Mr. Sharmeem,
trading as Sharmeem Transport. An mvoice was written out recording the at $22,000,
and the payment of $7,000 on account of the purchase price. ‘
On 28 February 1994 Mr Kahn, the managing director of Fuel Supplies, executed
a transfer form intended fo transfer the truck from Fuel Supplies to Mr Sharmeem.
® - On 12-August 1994 Dominion Insurance issued to Fuel Supplies a certificate of

insurance that effected cover for the purposes of the Act of the owner and of any person

who was driving the vehicle on the owner’s order or with his permission.

On 23 March 1995, Fue] Supplies wrote to the Bank of Baroda, asking for the

. secarity to be disc argad. owr r vehicles, including the truck 1

aof

According to Mr Kahn, there was 10 eply to that request




ot
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. On 7 fune 1995 the ’mcic'en‘t occurred. At that time the truck was In the

%po esst ion or Mr Shammem and bemf“ driven bv I\/r Ciﬂemd in +hg course of his

chpLO“, Taent WTﬂl I\ffr Sh armeem. L

On 10 January 1996, the bill of sale over Lhe truck was discharged.

On 26 Septembﬂr 906 these pr oceedxn"s were issued. They were served on
Dominion Insurance on 9 October 1996,

The rmc’ ings in the judgment

The accident was caused by the negligent driving of Mr Chand acting in the

course of his employment by Mr Sharmeem.
‘ e : o

After a detailed review of the evidence and submissions relating to_the nature of

the transaction between Fuel Supplies and Mr Shameem, the Judge concluded:

“Despite the apparent contradictions in the pleadings of [Fuel Supplies] and [Mr
Sharmeem] and the evidence of Mahmood Khan, on the balance of probabilities I
a m satisfied that this was a conditional sale in which [Fuel Supphesj and [Mr
aneem} did not intend the property in the truck to pass until the bill of sale had
~ been dischargsd. ..

,4?
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Furthermore, the arrangement entered into between [Fuel Supplies] and [Mr
Sh.&meem] was CCJnSISl\,ﬁf W Lt [Fuel QL*pp,us ] WH to Lemssmb Ihe w' }c e (ov
- by [Mr "lmmeﬂn} Th arrangement also chd no+ preyrdwe n any way fwn bank s
o right of poqncssmn n thc event of any default in its nwor*craﬁe repayments by [Fue -
- Supplies], irrespactive of whether the bank had | any knowledge of the alT'mGement -
between [Fuei Supp 1ec] 'md ﬂ\/fr Sh anuem] '

Dominion Tnsuranc“ received the notiftcation required to be giver by 6 of the
Act w he n Mrs Bami‘orth went to the Dominion Iisurance office the day after the accident
to report the accident as Dominion Insurance also msured her vehicle.

The damaﬁeq payable to Mrs Bamforth for the loss of her car that was damaged
bev ond repair in 119 acaden’t, and other costs incurred, were $4,744.00 plus interest of
517/ 90, a total of $4,921.90.

-The damages payable to Mrs W ilson for the injuries shé suffered in the accident
1owers assessm at $4(‘ OOO UO plus nterest f)f 379 OO 00 for 5 ral damages and

SlO Owi 00 p] us infere o’r %377 02 for snpcml m*naﬁeq a total o O 231.02.

The grounds of the &p; eal

M




1. At the time of t‘ne Cmdem was Fuel Supplies the owner of the vehicle for the

purposes of the Domlmox Insurance motor ve ehicle third party insurance policy?

purp es of The nohcv

Can Dominion Imsurance be liahle for the property damace suffered by Mrs
JTORCTH g Y

Bamforth?

6. Can Fuel Supplies be lable for the property damage suffered by Mrs Bamforth?

7. Was the award of dz amages to Mrs Bamforth and to Mrs Wilson excesstve?
The awner of the vehicle

‘The certificate of insurance that was issued on 12 August 1994 showed the period
- of insurance as com;nvncmﬁ on 13 August 1994 and ’refmm'umfr on 13 August 1995.

Unless it had'lapseu_, it was themore current at the time of me accident on 7 June 1993,

The certificate of insurance shows the owner of the truck as Fuel Supplies. This
issue therefore becomes, on a proper construction of the policy, and/or the Act and/or

icy lapse on the sale of the vshicle, whether conditional or

m;mdmm aE" If, at the time of the accident, Fuel Supplies remained the owner of the

“'.Wa@ Nz Chand dnvmcr tnﬂ truck with the pemnwcm of Fuel Suppliés'for the
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was the owner, the policy would have lapsed, as the owner shown in the policy no longer

hm an msurable interest. So the issus turns on thh’ﬂ 'iﬁ the relevant time, ownership

’ 1 ipa irShazmee:m.. i - :

This “*13 a sale of Ooodq inz emect Oi V\ mcn me SaT of Goods Act

i transfers 01 '
;conSJderat ’

1 the goodo is tra“_‘ erred fro
i - where the transfer of ¢
&'condition

' propcr‘v in the goods 1s to mkc pIace ’lth'L firture ime or subject to sot
ther eanex to be fulhded ﬂP contract is calledan agreemen‘[ to sell.

(4) An agreement to sell becomes a szﬂp when the time elapses or the conditions
are fulfilled subject to which the property in the goods is 1o be transferred.

This section makes it clear that a contract of sale may be absolute or conditional.

Where the transter of the property in the goods is subject to a condition, it becomes a sale

wh 1;1he condition is fulfilled.
Se ction I9 elates to the passing of property in spec 1fic or certan d goods:

19. - (1) Where' there is a contract for the sale of specific or ascertained goods the
property in them is transferred to the buyer at such time as the parties to the

contract infend it to uf:- transferred.

(2) For the purpose of ascertaining the intention of the parties, regard shall be had
to the terms of the contract, the conduct of the parties and the circumstances of the

case.
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®
Section 20 sets out rules for ascartaining tion as to time when pro Jem
I
apply unless a dlff reut Intention appears. Relevant to the present case is

S Rulel - Where there is an unconditional contract for the sale of specific goods in a
LT deliverable sm‘m the property in the goods-passes to the buyer when the contract
’ ' 1’< 1 nade and it is 1mmater1“l wheﬂm the hme of - pzwmen’vor the twne of de]wer\f‘ —

intention of the parties -concerning tne passing -of owner: h1p in the 'rruc* to Nfr»
Sharmeem.
@ : Mr Kahn gave evidence that was- m some re““cctb conflicting. We refer

*particularly to the following passages in evidence in chief and in cross examination:

“After this transfer not immediately done because it was under morteage to Bank
-of Baroda as security for advances to our company and therefore we couldn’t
transfer, it to Mohammed Shammeem. Our arangement between self and
Shmneem was that he would buy the truck and wait for a transfer after the

~~~~~

, Day of transfer — the day he became the registered owner. Can’t remember when
T sold for $22,000 but he not to have ownership until security to Bank:' of Baroda
' satistied. '
I retained the ownership because of my obligation to the Bank and it was
transferred after the loan repaid - on 10/1/96.

On day of sale T made it quite clear that he solely responsible for the vehicle. I had
divested myself of any interest in it. Made it clearer the transfer could not be
effected till Bank cleared account. I sold it at his request subject T,o th bill of sale.

‘ The only issuz the bill of sale qt‘fﬁcth was not the ownership - I had given it to
him and not possession - gave it to him - only the transfer. To rﬁq‘;v the transfer
’ 8



at the A:uﬂmr'itv had to have transfer signed by existing owner. That Is why I gave
it to him subject to.the Bank’s clearance. T wanted him to register it i his name
which could only occmaﬁer Bank ciearance.ﬁ o

When I gave him transfer he was xuoposed to get h1s own third party insurance” .
but he knew he could not get a transfer Heuause hv Lne\v ﬂ)e Bank hﬂd not ﬁL ared
the blﬂ of sale. o

d T knew ‘né],_
t¥ d rhat the

'smtxsued the \fehfcl
Vay possession. I stil

could he suzed by Bm_L T 16" E\/en tnouuh T hq ‘*‘c
| retéined the legal ownershipof the vehicle. -

ment dated 23 October 1996 he said:

- Insurance. In a state

'

he vehicle was under a bill of sale with Bank of Baroda. Sharmeem Transport
desperately needed a transport to use under his contract to PWD. T told Sharmeem
that T cannot sell the truck because it was still under the bill of sale and the truck
cannot be transferred. He insisted me to sell the truck to him on condition that the
truck to transfer when the bill of sale was discharged, and he also took
I‘F'spom}bﬂ ty to pay any damage 1f occurred to any person or property.”

“Th

In a later statemient given on 7 November 1996 he sa 1d that he transferred the

vehicle to Sharmeem Transport on June 15, 1995

Tnc qug 1€'T6 red to Mt Sharm n’s statement of defence and in particular the

® © pleading in paragraph 20

{

That on the 30th November 1993 he brought (sic) a second-hand Hino truck
m. Fuel Supplies (Pacific) Ltd for the sum of $22, OOC

a

Yy

T
[Nae

s,
] O

(b) That the said sum was paid in full and transfer of the said vehicle was signed
by [Fuel Supplies]



(¢) That when [Mr Sham
the transter, he foun: Iom
of ,Ba_mda. T ’

ne
1
[$H1

(&) That despite NUMerous rcquym to [Fuel Supplies] ”md the Bank of Balod% to
discharge the sa 1dbﬂ of sale, it f’ukd to do so mm 1 ) Talmaw 1@06

v The nonb! Ramr‘

cxys - The TId«fe also referred to Fu el %‘pﬂbes 3 stqte.meint of defence and in particular

o

paragraphs 1T and 2:

1. That [FLH Supﬁ ies] denies liability to the plaintiffs as pleaded in their
statement of claim on the basis that the vehicle registration No. BZ364 had
been sold to [Mr Sharmeem] on or around the 30th of November 1993 at
which date actual position of ﬂk said vehicle vested in [Mr Sharmeem]

absolutely. :

&

That a transfer of the said vehicle was duly signed on the 28th of February
1994 by [Fuel Supplies] i favour of [Mr Sharmeem]- and thereafier the
Lo onuis lay on [Mr Sharmeem] to register the same.

The Tuo‘ ge re comnseq that again this pleading made no reference to a conditional

sale, on the contrary it indicated that at least after 28 February 1994 the sale was |

unconditional.  Also, the pleading is directly contrary to Mr Kabn’s evidence in the
passage we have set out, in which he said that at the time of the accident he was aware

“that the vehicle was still registered under his company’s name.

b

On thes: pleaw ngs the Judge made the following observations.

10

em] went to the Transport Control Board to register
at the said v dmle was under a biil of sale to the Bank




“T find these submissions [that the sale was an unconditional one] at first glancs
persuasive but I am reminded that the sworn evidence of Mahmood Kahn was
clearly to the effect that the sale’ was conditional and that owvetshp remamr‘o
Wﬂb rkuel SupnheST until the bill of sale had been discharﬁed

I am Futhvr tcmmdéd by [Dommlon Lnsuranbej that LF uJ Snpphes] cmceded '

when confronted with his own pleadings that it was correct that he did not know
- that fhe vehicle had stﬂl not been transferred to Mr. [Shmneem] at the time of the
_sceident. He cone ed . t}mt [Fuel Supphcs] inv -became aware,. ot +1; _DCH ..

gjsu“atu,n of chancre of owner hsp vhen this act as_jnﬁitiafe‘d.’f '

ey ’IS i’n TFuel Supplies:

We can find no err or In the manner in whmh the Tudﬂe appr oachﬂd this issue. He
recocrnrfed ‘rhOt it was to be determined by ascertaining the intention of the parties to the
contract. That required a careful consideration of the av ailable evidence both oral and }
documentary. The only doé'umenta:ry evidence relating to the sale was the nvoice to

h3

which we have been referred. It recorded the payment on account and the balance

Tammv but it was silent on Whethu* the contract was comple*e ot conditional a d on
the eﬂeut of t}u undlsdm fred bill of sale. The only available oral e"ldence was that o
Mr Kahn.  Mr qhmxuem did not give evidence. In weighing up the evidence of Mr Kahn
the Judee, as he recorded in his judgment, was conscious of the fact that Mr Kahn and Mr
Sharmeem were friends with the possibility of collusion designed to ensure lability was

pussed on to Dominion Insurance.

In the ewd naxmﬂ con sidered all of these factors, the fudge reached the

Conolusmfl that thr’ pames did not intend property mn the truck to pass to Mr Sharmeem

1 1

" until the bill of sale had been discha ng d. It followed that Fuel S Supplies wes the owner of

the truck at the time of the accident with the conseguence that the certificate of insurance

11




The issue the JTu dg, hau to decide was emﬁ ely a question of fact. It is well
‘e'séablish hqt an appellate court shou 10‘ not reverse a trial judge s finding of fact unle 5.

1t can be cﬁtahhshefl fhut that demv was demy \\ onff Thm prmcxp}e was 1egentiy

,rasmted by Thoma~ Jin 1he Cour‘ of Appual of \Iew Zedanq in Pcw v ]n*ezszmfzal

"’.‘hm oiigh) Zid [19)8] 5 NZLL\ 1907 199

Tt may not be fully_appreciated that the deference of an appellate Court to the
“findings of fact of *he Court at ﬁrst mstance is founded on a number of pmomqmt e

- couside ratm“,s which make it ina PP opnate for, the uppelh’ca Court to. intervene.
The advantages possessed by the nml Judgeii det‘u‘mmma C]u stiong of ffactare
md‘iupst Of paramot t unpoﬂance of COurse, 1S thc fact the trial Tuci“e ‘163?» and

ees the witnesses first hand over a matter of davs or even weeks, of taking

eX 1dcnce Hc or she can{fm m an impression of the reliability of witnesses and,
their "‘Teu}bl ity — althoughi.in de ’

ference to the witness’s teelings. oo o

) tbe mdﬁe m'zv not always e\pTess an adverse conclusion in that reoard As the

“evidence unfolds-the trial Judge gains an impression from the evidence which is

- not necessarily or usually apparent from the cold typeface of the transcript of that

- ~ evidence on appeal. The Judge forms a perception of the facts in issue from which

he or she adds or subtracts further facts as witnesses give their evidence, and so

@ f obtains as complete a picture as is possible of the events in issue. The Judge

' percetves first hand the probebilities inherent in the circumstances traversed in the
evidence and can obtain a superior impression of those probabilities as a result.

An appellate Court has none of these advantages and must acknowledge that the
Court at first instance is far better placed to determine the facts. Indeed, it would
be an arrogance for an appellate Court to assert the capacity to be able to “second-
guess™ a trial Judge’s findings of facts when it does not share those advantages.
Exceptional caution in flﬂparring from the trial Judge’s findings of fact is therefore
vegarded as imperative.”

» -+ There mcaﬂy was ewcknce on v\‘md thf* Tudcre coddxeach the concluqo he did:
We find no reasou for umurm 1@ the Judge’s conclusion that, at the time of the accident,
Fuel Supplies was the owner of the vehicle for the purposes of the Dominion Insurance

motor vehicle third party insurance policy.

Was Fv'fr Chand ch ivintg the truck with the permission of FHLE upplie




Both the certificate of insurance and the policy itself provides:

4. PERSONS OR CLASSES OF PERSONS ENTITLED TO DRIV B AND
“N@UREDU\DLR THISPOLICY= o
The Ovmer and

The.Judge.. hmde_ finding . on.-%hiq-.iﬂsue - He -considered,, and repﬁed B

submission that Mr Chand-was the agent of Fuel Supplies, with the result ‘that Fue}

Supphes was not under vicarious liability for his negligent acts. He held that Mr Chand

could not in any way be regarded as the servant or agent of Fuel Supplies. We agres with

® hat conclusmn |
.\_. Lk : i ey : . - -

When Fuel Supplies agresd to pass possession of the truck to Mr Sharmeem, he

knew, as is apparent from the passages of Mr Kahn’s evidence we have set out above,

that the truck was to be used by Mr Sharmeem in his contract with the PWD, and that, in

the course of so domg- it would be driven by his employees. Mr Kann m his evidence

Eﬂ(l

® -7 T advised Mr Sharmeem to operate the truck In my company’s name but he
responsible for any damage. Any person driving with Sharmeem’s permission had
my permission.”

It Is clear in our view 'from the nature of the tfansacmon and particulatly the

knowledge that Mr I ahn had about the use to which the truck was to be put-during the

p

time that ownership was retained by Fuel St lpphes and the truck was in the possession of

Mr Sharmeem, that | he was pvlwtﬁng Mr Sharmeem to use the truck for that purpose and




H

for it to be driven by Mr Sharmeem’s employees. It follows that the persons driving the

true i, "n luding at the time of tl accident Mr (,“L.nd were driving the truck with Fuel

Smpbcs s pern nission.

P

Tt

_n“mdent for wlﬂm he is liab ]e pr ovided there has been comphance with the conditions to

which we now refer. \:Vhether_ it is so bound will depend on the resolution of the next

'.

TWO Issues.
Did Dominion Insurance receive notice of the accident as required by's 16 (1)?

The relevan't parts of s 16 (1) are: |

On the huppenmfT of any accident affecting a motor vehicle and-resul lting 1n .

- personal injury to any person, it shall be the duty of the owner, forthwith after tn_e
accident, or, if the owner was not using the motor vehicle at the time of the
accident, it shall be the duty of the person who was so using the vehicle, forthwith
‘after the accident, ... . to notify the insurance.company of the fact of. such
aceident, with particulars as to the date, nature, and circumstances thereof . . .

This sectxon ‘fhuefore placed a duty on Fuel Supplies as owner and Mr

S’n'er\,em and: T\/ ir Ch'md as thp persons using the truck to notify t ‘he msurance comparty

of the details requnc:d

14




@
Mrs Bamforth has deposed in an affidavit that the day after the accident she went
to the N avua police "mon a’*ﬂ ‘mm ed the name of t dm”r of the truck and th

owner, Fue] Supplies. ﬁn the same day she came to Suva ar\d went to the omce of
DOlﬂlHlOﬂ Iusura*re Shﬂ told a smt member of the acadenr and gave her the furthe

: demds given to her h\» tL e pohce F he staff membcl LOle dovm the details, went awa},

 Railway Passengers Assurance Company [1938] 1 Al ER 6507

All that is required is that the company should be made aware that it is formally
@ : being notified of an accident. Once it is so notified, 1t is for the company o decide
' - 1f it wishes to require the insured person to take any further steps in the matter.”

After *"nn ng to ﬂie evidence of Mrs Bamforth which we have set out above the
Judge ¢ ndud d that Dominion Insurance received the notmczmon required to be given

under s 16 of the act.

With respect to the Judge, we are not able to agree with that conclusion. Section

- 16 mm\e: it plain that the uutv to notify the insurance company of the accident and the

" owner. No doubt that duty can be fulfilled by any person acting as the agent of or on
behalf of the person us.ing the vehicle or the owner. Further, we agree with the Judge’s
view that a detailed written notification need not be given. But what is required is a

i “o ification, whether formal or informal, to the insurance company by or on behalf of the

il

pe rson using the vehicle or the owner. No such notification was given in this case.

15

re,eva*xt ham«,ul ars rests on the person who was using the vehicle at the time and on the -

15

In"his" decision” the* Judge-referred to ‘the” comiments: by-Porter T invHerbert. vesr v vt



The notification of the accident given by Mrs Bamforth the day after the accident
was not a nobul ation by oron b Ifo; Mr Chand ot Fuel UUW es. [t was a notification
‘given by her or on her own b(.hol to Do*m on Imurcmce as the insurers of her #’ehide.
That Dm ainion Tm'n’ancc beca mé aware at tl tat time that 1he OLhST vehicle involved in f:ha

'acmdnnt was also 1l1bUl¢d by it carmor bOﬂ\'Cﬁ M S Bamx orth’s nohﬁcuhon on hex nwn

Howsdver that is not the eénd of the matter. Section 16 (4) provides:

(4) If the owner or such other person fails to give any notice or otherwise fails to
comply with the requirements of this section in respect of any matter, the
insurance company 'shall be entitled to recover from him as a debt due to it an
amount, equal o the total amount includmg costs, paid by the insurance company
in respect of any claim in relation to such matter.

When that subsection is read in conjunction with s 11, it is clearly the statutory.

intenition that non compﬁ_ance with s 16 (1) does not relieve the insuranee company of

liability to meet any claim agains nst it its insured that is covered bv the policy of insurance.

" Section 11 (1) provides:™

11 (1) If, after a certificate of insurance has been delivered under the provisions of
subsection (4) of section 6 to the person by whom a policy has besn effected,
Jjudgment in respect of any such liability as is required to be covered by a policy
mder the provisions of paragraph (b) of subsection. (1) of section 6, being a
liability covered by the terms of the policy, 1s obtained against any person msured
by the policy, ﬂmn,no‘m ithstanding Lhat m mmranc e company may be entitled
to avoid or cancel o r may have a\:md d ot cancell the policy he insurance

1k




to the benefit of such judgment any sum payable thereunder ‘i"x respect of the
lial '. y, including any amount payable in respect of costs and any sum payable
irtue of any written hw m respect of interest on that sura.

SULScGﬁons (”’ cmfi (3 ) ut cncumsfanceq in whmh no qum shaﬂ be pavable by

ese circamstances do not mclude not- co*n h;mcv bv

thc r~‘=qu,red notxhcatlon
' For these reasons, W° conclude that Dommzon Insurance did not receive notice of
the accident as required bjy' s 16(1), but that does not prevent Mrs Wﬁson from obtaining
judgym_ent against Dominion Insurance for the amounts to which she would be entitled to
judgment against Mr Chand and Fuel Supplies, provided liability for those amounts is
covered by the policy.

i

¥s Dominion Insurance relieved of lm{nlxty by s 11(2) (@)
.. Section 11 (2) (&) provides:.

(2) No sum shall be payable by an approved imsarance company under ths
provisions of subsection (1) -

(a) in respect of any judgment unless before, or within 7 days after the

commencemént of the proceedings in which the judgment was given, the
msurance company has notice of the bringing of the proceedings;

17




ccepted that no notice of the bringing of the proc eeamﬂs was given to

Jons

It is
’Dulmmo IﬂSE"'%« ce heml the con men cement of p;opeudm s. Thev were commaenced
when the \&111.\%% issued on ’76 Qe ,tcn bef 1996. The Wnt was served on Dozﬁmx;n
Insurance on 9 October 1996, 13 dav er the proceedmas \\ere commenced Thtt Wﬂb

the fnqt notxce Dmmwon Tnsur wice had of th“ 1.;Ietxt10n to brm”t

ey Passengers-Assurance-Coy Was»" decided- underi«»th e

latte The Jud(rment of b ortex 7, in the passage to which w e have relerred suggests that
some degree of fmmal ity 1S rcqmred That and several other cases Lmder thcsc sections
were reviewed by Ix_\,me*d\; LT in the Court of Appeﬂ n England in Wake v Pcme and
anor The Times, 21 .Decambe.r 2000. He observed that the indications in Herbers that
" some degree of formal t'y required can, in the light of later decisions, be disregarded.

However, he did consider that it was autt hority for the proposmon dnt to show that the

insurer had notice of the bringing of the proceedings there must he more than evzdence of

-
k1

a casual comment to someone acting as agent fox'_;hc [nsurer. Iu also held, based o

authorities to which he refen'ed, that the notice can be oral and it need not even emanate

be spe cmc as to the natore of the proceedings or the court. Whether in any given case it is
shown that the tnsurer nad notice of thp bringing of the proceedings { {as opposed to the

making of a claim) isa matter of fact and degree.

§

That last observation is b'tsdd on the statement of Cazalet J, delivering the

judgment of the Court of Appeal in Desouza v W aterlow [19’ 9)RTR 71,

18
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from the claimant, Tt can be given before proceedings have coimmenced, and it need nét

18




circumstances and ‘of the position of the claimant in regard to the taking of

vroceadings. Such notice can be given orally or in writing. The essential purpose

of the requirement of notice is th aL the msurer i3 not met with information, out of
ths blue, that his insured has had a Ommnt obtampd aga nst him.”

A
ol 3

' gmﬂnt muqt ‘hean—th
claim.may be mady
d there 1s ob wougly

hq‘ve pepndxated h’iblhw "N”acamsfathexr asqured 'bnt thc,y m'w have ﬂ1e1r"o N
,reusom for taking over control of a”V 11t10'mon thers m&; b° S Ttis Important
from the insurer’s point of view, too, that they should have notice not later than
seven days after the commencement of proceedings because of the danger of
(. Judement in default of appearance being given against a defendant assured.”

, W'n Lthsse 'xutbonties are con31dered 1tis in our view Cclear that the conversation

- between Mrs Bamtorth and the representative of Dominion Insurance Thb day after the
acmdent cannot be notice of the bringing of the proceedings by Mrs Wilson within the
subsection. It was certainly notice that Mrs Bamfo rth intended to claim to be indemmifiad
“by Dominion Insurance in respect of the damage-to her vehicle. Further, she gave an
indication o Dor ominion Tnsl"‘an ¢ that she and Mrs Wilson wers contemplating bringing a
claim against the owner or driver of the truck in respect of which, it became apparent in
thP course of the mter\qew 'Dominion Insurance was also the Tnsurer. At its highest, it
“Ou},a. have been no more tnm_ in indication that a claim may be brought by her and by

Mrs Wilson. But Th’it cm“not amount to notice of the bringing of the proceedings by Mrs

Wi ? or the purpose of this subsection.

Section 11 (2) (@) imports into the policy what is in effect a condition precedent t

LY

“the liability of Dominion Insurance to make the payment it would otherwise be required

to ma ake by 8 11 (1). Whether or net Dominion Insurance was prejudiced by the failure to
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comply with the subsection is irrelevant. In Pioneer Concrete (UK) Ltd v National

- Employers Mutual General Insurance Assoctation Lta [1985] 2 Al ER 395 Bingham T

reld that the nsmfers were entitled 1o rely ‘On the ‘;rmaﬂ} of vhat was i that "fée a

, :notxﬁcaﬁon condmon m *hc, pohcv, e\fcn 1ft ey hﬁd not been pie]udlcc;d by the Iack

m s pavable by Dominion Tnsurah"ﬂe ' O*‘Whethe 1t 'i dlff‘LtOfV 80 that "

‘means that no 3

Domlmon Inqunmce remains liable- topay if ﬂ*e*e has been wbstanhal but not preus

'*fcomphance'mth the notre reqmrement The Judge i his 'decmon did not addres ‘rhe

apphcatl.on of s 11 (2) (), 'ﬂlhouwh the defence was pleﬂded in Dominion Insu*a*]cu S
amﬂnded statement of defence On the hearing of the appeal, counsel addressed the Court

on Lhe qec’rmn but chd not malke submxssmm nor refer to auﬂlonheq on whether the

!

pr vision is mandatory or directory.

The classic statement of principle is that of Lord Penzance in Howard v
Badington (1887} 2 PD 203, 211,

“I believe, as far as any rule is concerned, you cannot safely go further than that in

each case youw must l ok to the subject matter; consider the importance of the -

provision that has disregarded, and the relation of that provision to the
/ . general Ob_}GCL mtended to be secured by the Act; and upon a review of the case in
® : that aspect decide whether the matter is what is called imperative or only

directory.”

At 211 he q 10Led the following passage from Lord Campbell’s judgment in

! iverpool Bor ozm]z Pm’m v 7 urner (18607 29 LT (Ch) 827,

“Wo universal rale can be laid down for the constmct"on of statutes, and as to
f

whether mandatory enactments shall be considered dir bt\;]V only or obl ory,
'; with an implied nullification for disobedience. It is the duty of courts of justice to
o 20




try to get at the real intention of the legislature by carefully attending to the whele
scope of the statufe to be construed.” :

-

In Faw\’c ¢ Bm; H. ide Pr ocessors of Hastings v Commissioner of Inland Revenue -

[ ‘3)90] NZLR 313 the Court oF %me al of‘Ne\: / Zeal’aﬁdjnwas cénceme"i with zhc ‘

therefore proceed. - -

" Ric

>

hardson J at 316,

“Ascribing such labels as “imperative”, “mandatory” and “directory” to a
statutory provision is not, of course, a substitute for trying to get at the real
intention of the legislature by carefully attending to the whole scope of the statute

® - to be considered.  The true uns ion 1s whether the, legislature intended that
language which is obligatory in form should have the effect of invalidating the
non complying act, or whether the act should neverthieless have legal effect. The
question arises only because the legislature itself has not spelled out what the
effect of non observance is to be. The answer turns on an analysis of the language,
scheme and purpose of the statute. That analysis often leads to discussion in the
cases of the purpose of such a requirement, and the weighing of private rights and
public interest. Tn the end, however, it is_a matfter of ascertaining what the
legistation intends rather than developing or criticising judicial rationalisation for
that legislative intention.” :

In New /eu/(/m(’ Institute uj Agricultural Sciences v Ellesmere County [1976] 1

& IvZLS 650, 636 Cooke ) f‘OHSIdClCd the meaning of these terms. He referred to one usage
'bwhf that occasionally an z,mperatlve provision has been described as one which must be

complied with ‘exactly, a c.‘;f:rectow provision as one with which substantial compliance

will suffice. He went on to say;

i <
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“Whether non-compliance with a proce
attaching a perhaps indefinite label to that 1'eqsmemert t‘aar. on considering its
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place in the scheme of the Act or regulations and the degree and sericusness of
‘tnP non-compliance.”

The pre\cm Case COncerns a qpcc (fic 1:1me limit for tf he carr\/h gout of thﬂ required
‘qc’mon mmph the anur"mce compmy hcwm(T e\xen days’ m 1ce of the brin Gmﬁ of the

iproceedmus TH@ nownal ‘vIQ s that wher aty Cfmmms a tir 16

“If the'only time Hmit which 1 présér’ibéd‘?is not obligatory, there is no ) time limit
at all.’ Doing an act late is fot the equivalent of doifg it in time. That is why
Grove T said in Barker v Falmer (1881) 8§ QBD @ at 10 — ‘“'proviqions with respect
to time are always obligatory, vnless the power of extending the tune is given to
the court”. This probably cannot be Jaid down as a universal rule, but in my
Jjudgment it must be the normal one. Unless the Court is given a power to extend
_the time, or some other and final mandatory time limit can be spelled out of the
statute, a time limit cannot be relaxed without being dispensed with altogether,
and it cannot be dispensed with altogether.”

However, a less rigid view was adopted by the Court of Appeal in Secrerary of

State for Trade and Indusiry v Langridge [1991] Ch 402, Section 16 (1) of the Conpany

% T

Directors Disqualification Act 1986 Drovides that a person intending to apply for the

;m.d\mcr of a Cmquahuuuum oider shall give not less than 1

o
a3

‘dijs 1wtice of his intention
to the person a.gainstwhomﬁ the order is sought. The coutt held by a majority that the ™
provision was directory in character not mandatory and any non-compliance with the

statutory requirement to serve a 10 day notice was a procedural irregularity which did not

@

render the application void or voidabl

Balcombez LI cited with the approval a passage from de Smith’s Judicial Review

of Administrative Action -4 'ed (]%U) 12 that included;
v g ' |
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Although  nullification is the natural 'md usual consequence of

dxsnb dience, breach of prcceddml or tmmah ules is likely to be treated as a mere
irregularity if the departure from the terms of the Actis of a trivial nature, or ifno -
substantial pi'e?udice has bbﬁ‘] ) _r red by those for whose benefit the ~
reqmrcments were introduced, or a serious pubnc i 1com enience would be caused .~
by holding them to be mandatory, or it the court is for any reason disinelined to. .
interfere with the act or dccmon thaL 15 mpu@md : " o

PR
S

Ne refen‘ed to um"' ‘above bserv ng ‘h:‘,l found it diffi ult to reconcile that

. lat’,m the

eral QL Ject of the

h_av

are able to o )1a1n sqtlsfacimw of the Tuagrmn'ts thev may obtam ThL

: ,drz ers imvolved

4 { 1\ prowdes that no person shall use, or permit any other ‘werson to use, a motor vehicle
unless there is in force in relation to the use of that motor vehicle a policy of insurance
‘that complies with the Act. Within that general object of providing’ insurance in this way,
® ‘the Act comams a numbar of tenm a*xd counditions relating to that insurance. Section 11
| (2) («) 15 one of rhoqn plOVlSIOHb Its purpose is clear.- It is fo ensure that Jf proceedings
are brought against a person wh.o is insured by a pohcy m ;x@g,ordaxxce with the Act, the
insurance company will have notice of the proceedings either before or within the
comparatively short period of seven days after those proceedings were commenced. The
‘purpose of the provision 1s, as Cazalet T observed in Desouza in the passage to which we
~r¢fen’ed, to ensure that thé insurer does not discover after the event that its insured has -

B
fo]

had jmdﬂmem obtained am"n‘t him Et is to ensure t mt ear] y on m rh“ Dm“cvdm(n«, am at

<

‘ . astage beForc the tnsured, by any qctmn or nmcﬁon has OTE] udlced *hc Imte of the
@ >

insurer, it 13 able to take over the conduct of the proceedings.

Another purpose was referred to by the Privy C cmncﬂ in Ceylon Motor Insurance

g

f’f;x"s'n cicilion [ra’ v //mn hzum/a [1953] 2 All ER 8870, 87I where Mr de Silva, delivering

the judgment of the any‘ Council in a case concerning the corresponding provision in



¢« 14
Ceylon, said one o1 the objects, but.not the sole object, of the section was to enable the
msurer to 1t mﬁ tute within time proceedings under the equivalent of s 11 (3) of the Act.

5 cmou 11(3) prcmdes ﬂ'l‘lt no Sum Snall be payab & by an insurer 1f n an acﬁéﬁ" "

1

wmmenced DVIOT\, or within tnree omns after the cmlmencemem of ne ceedmm m

ﬂondmﬂloswe of fnlsv LJ{)IESG‘]*GUOR e th on. Bom su bsec’ams thérefore refé*' to ftct"on'”

Sk beng 1equzred'.bef0re or vmnii'i"qeven days after the commencement of the proceedings.

The’ insurer reqmrex the' notlce of ﬂw hrmwmd of the pTOCc,edﬂ)(Ts under subs’( (2) (d) '10
e*mblu it to aive in time the notice it is re qmrv fo give “under subq (3). H()we\:’ét
]:rox ided the same appma{:h 15 adovTDd to both tin e limits, no mconsmfenﬂy should

result,

+ There is another aspect.  Most of the cases where this issue has been examined
involve statutory requirements confaining tirne himits in provisions originating the appeal
f)‘focess, or some ;o‘sinef step in the course of _}Audi»cia} proceec mfrs If there is not
compliance with these staﬁ_fto@f provisions the court or tribunal may lack jurisdiction to
proceed further. The provision with which this appeal is concerned is of an entirely

different character.

We are satisfied that it cannot have been the intention that the time limit of seven
cﬁays must be strictly adiered to. There is no magic in that time. Even if regard is had to
the time after service at whi ch default judgment can be entered, seven days is not vital, as
default judgment canmot be entered wntil 14 days after service. The essential requiremertt

s that the insurer should be able to take over the condact of the proceedings promptly.

Q
f)
(D
Q..

This abjective will be achi ieved if it has notice of the jals ings within seven days or




of the pmvision will have been achieved. It Is ot appropriate to prescribe what would
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amount to substantial compliance, as hf{f must depend on the mzt« ul

the case. But we vould anticipate tl at it W ould be a Iﬂaﬂ:br of davv rather than weeks or

months. -5

Can. Dominion: Insuvance be liablezfor the property: damage: suffered by Mrs

~ Bamforth?

At the conclusion of lns judgment, the Judge entered judgment for Mrs Bamforth
for $4,921.90 for her property damage and Mrs Wilson for $60, 231.02 for her personal
injuries, “against the ﬂDeféndants”, ie against Fuel Supplies, Mr Chand, Dominion
‘Tnsurance and M7 Sl_lkanﬁeé}n. Although not stated, the intention appears to be that the
moﬂmeatb were against all of them jointly. Thus under the judgment Dominion

Insurance was liable for the property damage suffered by Mrs Bamforth.

There can be no justification for this result. The policy was issued under the
provisions of the Act. In accordance with s 6 (1) («), it is a policy that insures the
persons speciﬁedin the ﬂol oy in respect of liability which may be incurred “in respect of
-the Gdeath of qr bodily mjury to zm,y person caused by or arising out of the use of the
vehicle.” Nothing in the Act, nor in the terms of the policy, makes Dominion Insurance

lable to indemnify the owner ar the driver for liability for property damage.

Nor can there be any basis for holding Fuel Supplies liable for Mrs Bamforth’s
' property damage nor for Mrs Smith’s personal zfnjuries. Mr Chand, the driver, was acting

ptoyment with Mr Sharmeem. He was neither the servant nor the



agent of Fuel Supplies. That Fuel Supplies was permitting Mr Sharmeem and his

=Y

emplov»?es to use the vehicle dk_)\./s not malke 1t liable for damage, whether personal. or

_pxopeﬁy caused Lx the negligen of Ml uLlEi} meem’s emplovec.

First, it submitied that the Tudge erred in allowing. $9,100 for dental repairs. In his

judgment, the Judge referred to her claim for $9,300 which she had paid to avd,en,tist in
New Zealand Wh_er' her broken teeth were reca Jpvd She produced a reportw from the
dentist that reramnﬁ ro the damage to her teeth that had occurred and %mng out the
dental hemmem that was prowded The Judge said that Mrs Wilson admitted in cross-
examination that not all the treatment she received was due to the accident. She could not
quantify what proportion of the total sum of $9,300 was for treatment of her accident
injuries. However, as the Judge noted, fhere was no mention in the report from the dentist

of any treatment not being required for any condition other than damage due to the

accident. But because of the reservations he had about this elenient, he considered it fair ™

1o Ieducet e al munt to $9, 100

It was contended on behalf of Dominion Insurance that there was no basis for
deducting only $200, that the onus was on Mrs Wiison to establish the extent of her loss
and that in the absence of proof only one-third of the sum claimed Chould 1ave been

k alllm?\fed,

o
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We are not prepared to interfere with the Judge’s assessment. He was entitled to

‘take the view that, in the light of Mrs Wilson’s m"dm% and Jv denta
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only a modast reduction in the COSTS'_ incurred should be made. Iti is comumon in permr al

-injury cases that claims fors pedi*ﬂ dama,ges as well as gen ral dama geq cannot be rn‘oved‘

precicehf The Tuace muSL 1131\6 he best asses the can on 1ne evidence bcforb In

a5 e CCQSL\: smd ThaT an. aW”ud or "Eb OOO WOUTd lﬂ

oThe J udzewxexerred to. Mrs. Wilson’s exldence of the effects ’of her ‘Il}uTlc‘;

fol o\mw he: admission to hmpxm Her knees were pait 1f.11 her face required stitching

from the top of her nose down the right side of her face to under her chin, her lips were

® stitched together and she had a severe injury to her left forehead over her I.ei{ eve through
_her head on the left side nearly to the back. She had a hole on the right hand side of her

faceiwhich broke her teeth on the top to approximately the middle, the back of her neck

I

and left shoulder were oad}.}' injured. She was on a drip in hospital for four days and

suffered much pam there and while in hospital in New Zealand.

. €

On her permanent disabilities he Judge said:

* " “She then said that she could not trust her knees when going upstairs or down hill.
She requires the assistance of a walking stick on uneven surfaces. This has
adversely affected her nmswmr} work which requires a lot of travelling. She said
she found it difficult to sit in airplanes for long periods. She relies heavily on [Mirs
Bamforth] for support. At the time of the accident she was 55 years old and at the
time of trial 39. She required plastic surgery to her face which was necessary
because of the podr stitching done in the Navua Hospital . . . T observed the scars
on her face shown in the photograph. She had one scar on the lefi-hand side about
7 1/4 cms long, one scar about 2 1/4 cms long and another scar about 3 3/4 cms

| tong on her left forehead extending dmgsudh) from }eftt right She also had one

scar about 2 1/4 cris long on her right chin.”

’ oeen apbrupnate C OUmEI. drew to,om‘ attention ot hel cases where lesser amounts had




: ‘ g

The Ju a,; no{i—‘:d that she had received tr :atment fmm an osteopath where He"
neck was manipulated and as a result h\., was able to move her m,d\ more frvely Hls

conclusion was

ST my viewstaking Mrs-Wilson’s égéint@‘ accotnt and the factthat she ha
lmde—a 1efxsomble recovery and as a result of plastic surgery the scarving on her—
n_s;der anwaward“ of:$40,000: nder Thlq heed' 1§

o

o

th09~ pzu ts of the Tudwe dccmon to v\lmh we have refened that hc tock into account
gach of these elements. When regard is had to the degree of her pain and suffering, the

effects on her daily life of her permanent disabilities and the disfigunng effects of the

scarring to her face, we are satisfied that an assessment of general damages of $40,000
was entirely appropriate. This ground of appeat canmot succeed.
The vesult
The judement entered in the High Court is set aside. Tu lieu, there will be
judgment: -
@ For Mrs Bam Lorth fm 334‘ 1 9(‘ plus interest at J% f rom the date of judgment in

the mut Court to the dﬁbﬁ of this judgment against Mr Chand and Mr Sharmeem,
For Mrs Wilson for $60,231. O’) plus interest at 3% from the date of judgment in

rhe Hmj Court to the uafe of this judgment against Mr Chand, Mr Sharmeesm and

Dommmn Insurance.

o8
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 The appeal has succeeded in part, but failed on the major issues. We make the
following costs orders: '

i

Dominion;Insarance to pay costs to Mrs Wilsomas agreed or-taxed.

Eded on its appeal

Db’."fﬁinidh' Tnsurance
$500.00..+
vFuel"iél_i]’_?;p:ﬁ es is _ ntit :
' ¥ uh zch we ﬁx at $5 OO-,-O,(S:

to costs against. Mrs. Wilson and Mrs Bamforth

L Ftgrtiertee e oetpen,,

Eichelbaum JA

/’\ T
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Sheppard JA
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