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i 
appeal concerns a motor accident that occurred on 7 June 1995. A car 

ow:ned by the first nmned first respondent, -Mrs Bamforth, foe_ first plaintiff in the High 

Court, and driven by the second named first.respondent, M'rs \Vi1son, the second plaintiff 

in the H.igh Court, collided with a truck driven by the third respondent, Mr Chand, the 
·- --

d d r 1 . l rr· l C ~econ . et"enc,ant, m t 1e ,- 1g 1 .ourt. This truck · was owned either by the second 

respondent, Fuel Supplies, the first defendant in the High Court or by the fourth 

respondent, 1vfr Sharrneem, the fourth defendant in the High Court. The appe11ant, 

Dominion Insurance, the third defendant in-the High Court, was the insurer of Fuel 

Supplies under a policy of insur_cmce in respect of third pa1:y risks in terms of the ".tvfotor 

Vehicles (Third Party Insmance) Act ( c8p 177) C'the Act"}. 

-· 

\1/hen these proceedings were commenced on 26 September 1996, they were 

agai11st Fuel SJpplies, Mr Chand and Dominion Insurance. On 26 November 1997, Mr 

Sharmeem was joined as a defendant. It was agreed bet•Neen the parties that Domi11io11 

Insurance shouJd be a defendant to enable its IiabiJity, if any, to be determined in the one 

action. 
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- ., .d,. '170., 1 ·(,.)B ,· 1 11' · ·,· Jn a 1uagment ,enverea on . •ctooer .JJ .1l , . yrne ,i 11e,c tnat tt1e a cement \Vas 

caused through the negligence of Mr Chand, \Vho at tb:rt time was an employee of :tvfr 
' -·· '" .-, . 

. Shar111eer.n. The Judge concluded that Ivfrs Bamforth v:as entitied to judgment for .. - . . 

$(921.90 and .ivfrs \Vilson to ju~lgrnent for $60)31. 02, b~th judg111ents being agai~1st aH 

defendants. Dominion Tf!.~urance has appealed against that judgrnent. Although no 

·ap~2~I .\\~s'filedon l)el12.Ir'ofit1el $UJJpl1~~,'}v1rh/ilbhb:'isi{)ts b~l~ttlfsub111°itt~11 'th~fin ' 
pfaint:iffs, :there s~rere :no c,;. · • · · 

, .·. ',.) '"::1';':•.j{.~;,i~:::._ . . :; •_:_- ·a/,\·;;_;-'."':~';':":" ·-~--: ··:-~ 

On 21 September ·1•~>'92 Fue1 SuppEes gave to-·foe Bank of Baroda a·b{ll of sale 

over the truck involved in the accident and other vehicles o-vmed by Fuel Supplies to 

secure an advance made by the b,mk. 

On 30 Nove111ber 1993 Fuel Supplies agreed to se\1 tlie truck to-Mr. Shanneern, 

trading as Sharmeem Transport. An invoice was written out recording the sale at $22,000, 

and the payment of $7,000 on account of the purchase price. 

On 28 February 1994 Mr Kahn, the 1mmaging director of Fuel Supplies, executed 

a transferforn1 intended to transfer the trnclc from Fuel. Suriplies to ~Mr Shanneem. 

On 12 August 1994 Dominion Insurance issued to Fuel Supplies a certificate of 

insurnnce that effected cover for the purposes of the Act of the ow11er and of any person 

, rvho was drrving the vehicle 011 the mvner's order or 1vith his pern1ission. 

On 23 March 1995, Fuel Supplies \vrote to the Bank of Baroda, asking for the 

. security to be discharged over fonr vehicles, including the truck involvf~d in the accident. 
1. . 1 • ., l.. < r,r 1 .,1 . . . :1 , .-, ., , Accormng ro Nff J\..:trm, mere \vas no repry w mar reques1:. 
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On 7 June 1995 the accident occurred. At that time the truck was m the 

possess1011 of 11'r Shanneem and being driven by Ivlr Chand in the course of his 

. employi·oent \\7th JVfr S hannee1i1 ... 

Ori 15 Jtfrie 1995'thl·execltted forin·, of transfei'ofthe trnck:\vas hm1ded t6 Mr 
-•'' 

In a statement to ti1'~ Do;;·i;;Ton Insuranc~:-; ;;;·~~-s;;:'1v1r Kahn said tl~~t}i\~as 
• ,< , : -••• ~ •• ',-f; '•,. '' "'•.' - '•' •., ' ' '• t :•••' • .,._,, •";. •/ ";,, :, < ' ' !' •.• ,' •' ' • '-••i , o •' • ;' , • • --.••.•: • • , ''. I ' ' :. '' '," • • ' 

• ·., ) •• ; :· \· .: ··! :;,,:·i--- -"· , .. i., -;~t\,..::."•-':~:-•\\-,i.'.; :?.::;::·-'./-./:-,.,, -%::··-,.·,_ ·- .... - --:,-_,.:~.- ·-1;.~ • ..-, ... \.? :~: ::::2·;.:.;.\.t;);-i.!"'"<'.·//:\-/.1·:·i ._:_;·1-:~:-·: .: .. · .:.·-': .. :; ~- , •. -. ..' :;_:;;:.:_.~:-/~\~.{~~:, ,I{i:::,~ .' ::?j,i:··~: . .::; 
transfeITed the truck to Mr :::;hanneern: It appears from tne copy ofthe 

Mr Sha1111eern Slt:,rned the transfefbn that' d~y. 

On'l 5 June J 99 5 the' Domininn Insurance issued a certificate of insurance relating' · 

:tg ti;lth.tbk showing tbem;Vb~tsrn 1'.fr.Sharmeern, this bei'ng°lJyivay of transfer:'··/:·:T 

Ori 10 January 1996, t1ie bill of sale overthe tmtk was discharged. 

On 26 September 1996 these proceedings ,vere issued. They \Vere served on 
I . . 

e Dominion Insurance on 9 October 1996. 

The findings in the judgment 

The accident _·w,is caused by the negligent driving of Mr Chand acting m the 

course of his employment by ~Mr S11armeem. 
! 

After a detailed review of the evidence and subn1issions relating tothe nature of 

• the transaction between Fuel Supplies and Ivfr Sbameem, the Judge concluded: 

""Despite the apparent contradictions in the pleadings of [Fuel Suppiies] and [Mr 
Sharmeem] and the evidence of Mahmood Khan, on the balance of probabilities I 
am. satisfied that this \Vas a conditional sale in ,vhich [Fuel Supplies] and [1\,fr 
Shameem] did not intend the property in the truck to pass until the bill of sale had 
been discharged ... 
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Furthermore, the arrangement entered into bet\veen [Fuel Supplies] and [Mr 
Shameen1] was consistent \Vith [Fuel Supplies'] right to repossess the vehi.cle (by 
virtue qf being its registered mvner) from [Mi: Shameern] in the event qf default 
by [i\ir Shai:neern]. The anangement also did not prejudice in any wayfae bank's 
right of possession in the event of any defau1t in it~ mortgage repayments by [Fuel 
Supplies], irrespecti\1e ofwhether the bankhad any knowl.edge of the anangement 
bet\veen [Fue 1 S11pp~ es] and [Jvfr Shamee1:i1 J.,, ·. · 

'JvlfCbafid was not the··se:rvant or agent of Fuel-Supplies. At the time he was aii 
,~~~.~·~ :,·!:!~_r"•i:•''"_:,···.·. ,.·:_:··:\'.·\·:.·.. . .. :.>: ,_·~·· _.,. , .',_.,. ·.,. . '.' .. ~::.~ ... 

'.e111p1oyee'oflvfr Shameem\vhdis thi1s\1icariollS1y 1iab1e for his 

Suppbesre1?ainedtlle legal ownerofthetiuckorithe dateoftheaccident , .... 
. . that bbif j~\i~j~isura~c6:,\;as i~tj1;f,;?td{ bdemnity' ;1fs:;~il;b~icn:: .. 

,. _the·injnries that she suffered/unless there was some otl1erreason that woukl diser1title: her 

. Jrq\:q_,.s<;\.yl,aimi1.1g, 
I 

Dominion Insurance received the notification required to be given bys 16 of the 

Act when Mrs Bamforth \vent to the Dominion frisurnnce office the day after the accident 

• to repmi the accident as Dominion Insurance also insured her vehicle. 

• 

The damages payable to Mrs Bamforth for the loss of her car that ,vas damaged 

beyond. repair in the accident, and other costs incurred, were $4,744.00 plus .interest of 

$177.90, a total: of $4,921.90. 

-The damages payable to Mrs Wilson for the injuries she suffered in the accident 

were assessed at $40,000.00 plus interest of $9,,800.00 for general damages and 

$10,054.00 plus interest of $377.02 for special damages, a total of $60,231.02. 
- -

The gnnrnds of the appeal 

The appellant's notice of appeal contains nine grounds. They can conveniently be 

considered under seven beadings: 
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1. A.t the ;time of the accident, v,1as Fuel Supplies the O\Vner of the vehicle for the 

purposes of the Doni.inion Insurance rnotor vehicle third party insurance policy? 

. 2. vVas M·r Chand dri·>ing the truck ·with the pern1ission of FueI Supplies for the 

"··· 

Can Dominion Insfrrance be· liable for the property damage suffered by I\/frs-

Bamforth? 

6. Can Fuel Supplies be Iiable for the property damage suffered by i'Vlrs Bamforth? 

7. Vias the a\vard of damages to Mrs Bamforth and to Mrs ~vVilson excessive? 

The owner of the vehicle 

The certificate ofinsura:nce that was issued on 12 August 1994 sho,ved the period 

of insurance as com1nencing on 13 August .1994 _and tem1inating on 13 August 1995. 
. . 

Unle~s it had lapsed, it v.ras therefore CUlTent at the time of the accident 0117 June 1995. 

The certificate of jnsurance shmvs the O\vner of the truck as Fue1 Supplies. This 

issue therefore becornes, on a proper construction of the policy, and/or the Act and/or 

• -- ,4 1 1. 1 1 1 ,.. 1 l . • h 1 d" . 1 common law, dru tne poncy apse on tne sa1.e or tne ve111cJe, w et 1.er con 1t1ona. or 

unco11ditional? If, at the time of the accident, Fuel Supplies remained the mvner of the 
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was the ov,1ner, the policy would h,-rve lapsed, as the owner shown in the po1icy no 1onger 

had an insurab1e i.n.terest. So foe issue turns on v.,;hether, at tbe relevant tirne, ovmership 

had passe1 to !vfr Shanneem .. 

This \v,1s a sa:1~ o{go;ds in respect of \~;hi_ch the Sale of Goods Act (cap 230) 

S~c'ti cJi3' relates tb k's ale arid'afr';g1"eefr1e1jffo sell: .. 

:.~~·'/~:;{.~i.:.,.t', .. /(X/·r )):~: ::·.:,_ · ..... :·r,:· --~ :-·· :· ,. ., .... 
. co11tract ,vherehy the sell 

.. S .er ,, . . . . 0 . to tli bufe1~ for.a money consideration . 
i:e t.· ,,'r-,,j · · ·· 

A contract ·;rs';iei11ail1eabsolute or,, 

Where, urid~{f:SZI'iti·att of sale, tbil prdpgrt;,Fir( tlle goods is trarisferred frcifo 
the. seller to thebuver, the c9ntract is calle(:La sale: but, \V~1ere the trnn~fer of t~e 
p~~'perty i~. the' ·g;o~i;\tto "ta k~ pla ;e· ~t· { iht~;e B111/'ot·;:ubj ecf to soi1~·~ 'cc;11 dition 
thereafter to be flllfiiled, the contract is called ah agreen1ent to sell. -· · 

( 4) An agreement to se11 becomes a sale when the time elapses or the conditions 
are fulfilled subject to ·which the property in the goods is to be transforred . 

This section makes it c1ear that a contract of sa1e may be absolute or conditional. 

\Vhere the transfer of the property in the goods is subject to a c~ndition, it becomes a sale 

' when the condition is fulfilled. 

Section 19 relates to the passing of property in specific or ascertained goods: 

19. - (1) \Vhere'there is a contract frlr the'sa1e of specific or asce1iained goods the 
property in them is transferred to the buyer at such time as the parties to the 
contract intend it to be transferred. 

(2) For the purpose of ascertaining the intention of the pmiies, regard shall be had 
to the tetn:1s of the contract, the conduct of the parties and the circumstances oftbe 
case. 
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Section 20 sets out rules for ascertaining intention as to time when property 

passes vvhich appl51 unless a different inien.tion appears. Relevant to the present case is 

Rule 1: 

Rule 1- Where there is a11 unconditional contract for the sale of specific goods in a 
__ deliverable state, -the prope1iy in the goods-passes to the buyer vvhen the con.tract 
i~ 111aC1e a11d it isi111rt1ateria1 \vhether the timetof paymenFor the tin1e'.'6fdelivery --::c. ; ... 

<• ~}St l)oth. be postpon.ed/-.,-,. .. _.n_,_ .. ,~.•-, 

/In the present:case t~e~·e \vas a sale of specific goods; that is the tru9k,);11atwas in _ 
.].,:' ' I ~ . t '.'. '. 

a de1iverab1e state. -This section does not contain a ru!e'relati;;g to co11ditiona1 contracts. 

'j\{~9al;ri~a~t~ l1e go~1en1e~\;/tj:_~yhfrh'vie ha~·esef·i:~friioi~- . ,_,,,,.,), ,,, 

consider the avai1ab1eev.idence \Vith a view to ascertaining \Vhat \~1~ the 
- • '· • .,._. 1,i~'•'= :·~_/_!"/:-.>.'.: ·>·".a' :•.r•.•'.':,, :·/:':··:;,,_ • :-; : ,:. _., ... ·, .•. ,, .. · '. ~-- "'-\'.'.,'!~·:1.•, .. 1?:·~-·'.:.1: 1~ ~-' ::<:,?:•,::-: ,, ,, •. · :"···· ~ --~'-·-;-; ... _. ·: ·· ,.,·: .: ,::•'.::._,_-,.1: i:I;~/i\·)r-·,(_~..J. ,::; ,_.,...,:i-c-•:: .. ,_.. · ·. ·• 

intention of the ,parties ~concerning the passing~ of ownership in the truck to 1\-fr 

Sham1eem . 

Mr Kahn gave evidence that was m some respects conflicting. We refer 

· pmticular1y to the following passages in evidence in chief and in cross examination: 

"After this. transfer not immediately done because it was under mortgage to Bank 
of Baroda as security for advances to our company and t11erefore we couldn't 
transfer: it to. Mohammed Shann:eem. Our anangement between self and 
Sharn1eem \\'as that he would buy the truck and wait for a transfer after the 
111.ortgage cleared~ 

Day of transfer- the day he became the registered owner. Can 5t remember ,vhen 
sold for $22,000 but he not to have ownership until securiiy to Bank of Baroda 
satisfied. · · 

I retained the ownership because of my obligation to the Bank and 1t \Vas 
transfer,red after the loan repaid - on 10/1/96. 

On day of sale I made it quite clear that he solely responsible for the vehicle. I had 
divested myself of any interest in it. Made it clearer the transfer could not be 
effected till Bank cleared account. I sold it at his request subject to the bill of sale. 
The only issue the bill of sale affected '\.Vas not the mvnershiD - I had Eiven it to 

~ ... ._,, 
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at the Authoritv had to have transfer signed bv existing ovv-ner. That is \VhV I cave / •' .,_. J .._, •· V 

it to him subject to the Bank's clearance. I \.\1anted him to register it in his narne 
vvhich could only occur after Bank clearance .. · 

\Vhen I gave him tra1;sfer be -.,;vas supposed to get his ov-/n third party insurnnce 
but he knew he could not get a transfer because.he kne\v the Bank: had riot cleared 
the bill of sale. 

-~ 
L said I knev,r Partv insurance still (the company 

:--~;c~eptqdthatthe,Jhird f;~iJJ;olicy y,7oui41Je . , in _n1y _co:11p~n:/spm~t:,~s· . 
>; Iong·as'the bill of sa1e not discharged> •····•s-,•· .• ,,"',,· ••• ·,,,.-,.•:-·,·•:.::·•·········, ., ...•. ;-;,,::" .• /,;;.;,+·:/\::-.'-':,;.; .. • 

The sale of th1Si.1e11\c1e 2;~1d1ti011a1 on the biif:ofsale had to be cleired by t11e, 
·Bank of Baroda, ,c.Tl1e condition coukl also mean· that. if the coriditio1;_ not 
O'~atisfied the veh:lcl~~<6ou1d 'be seized by Ba11f·;~ft111e. Even'thoughi1iad given·• . 
'°;.'f~,'i.iay possession I.still retafri.ed the legal ovvnership-ofthe vehicle. 

; 

Insurance. In a staternent dated 23 Octol:ier 1996 he said: 

"The vehicle' was under a bill of sale ,vith Bank of Baroda. Sharmeem Transport 
desperately needed a transp01t to use under his contract to P\VD. I told Shanneern . 
that I cannot sell the truck because it vms still l!nder the bill of sale and the truck 
cannot be transferred. He insisted me to sell the truck to him on condition that the 
truck to transfer \vhen the bill of sale ,vas discharged, and he also took 
respons_ibility to pay any damage if occurred to any person or property." 

In a later statement give11 on 7 November 1996 he said that he transferred the 
-- -

vehicle to Sharmeern Transport on June 15, J 995 

T' 1· i ., • • A' .-,! , ' "d ~ _1 • ·1 h ne _ uGge reterreci to Ntr 0t1arrneem s staxement ot ,e,ence ana m pa1t1c.u,ar t e 

pleading in paragraph 2: 

(a) That on the 30th November 1993 he brought (sic) a second-hand Hino truck 
from Fuel Supplies (Pacific) Ltd for the sum of$22,000. · 

(b) That the said Slim was paid in fu 11 and transfer of the said vehicle ,vas sig11ed 
by [Fuel Supplies] 
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• 
(c) That \vhen [M.1: Shan11.eem] \vent to the Transport Control Board to register 
the transfer, he found out that the said vehicle \Vas under a bil.1 of sal.e to the Bank 
of Baroda. 

__ (d) That despite num~rous requests to [Fuel Supplies] and the Bank of Baroda to 
discharge the ~aid bjll qf sale, it failed to do so until 10th January 1996. .. 

, The notable feattfres abQllt this pleading. are" that there 1s no mention of anv 
• :'h••••• ' - •• •••-.:.; • •• ••• • :-•;~;;••'._•••-,h'• .., 

. ··. cohchtiotial sale, and it supports the contention that the property in the truck was giverdo 

' i~1/:sh2}1;~·e~m -on '3'c() No\;~~b'~/ 1993 .,,:It als~··1r{d1c~±Jlth~t'ti{e 1:11.1rc.ha'se price \\;as paid , 

·· •• :in ft~U \vhen the transfer waS'sig:ned. However;' .it is t:ommon ground that the.pdrchase .... 

• 

• 

ipri fl Was ;bt paid m foll. arfli~ttime, and therecert;inly is ~~idOn cet O HJdica;ethat ~ { [ 
··.·.•·:s;~·~;T:~e1n .. knew \~']1e11. .i1~···?b:~;;~·'8Qss;~ssi~n of.·the·#t1cl~-~{~f,it .. was·· still ··subji6tt~/'ti~~J,ilI 

The Judge also r~.fened to Fuel Supplies'gstatement of defence and in, particular 

paragraphs 1 and 2: 

1. That [Fuel Supplies] denies liability to the plaintiffs as p1eaded in their 
~tatement ofdaim on the basis that the vehicle registration No. BZ364 had 
been· sold to[Mr Shanneem] on or around the 30th of November 1993 at 
,,:vhich date actual position of the said vehicle vested in [l\fr Sham1eern] 
abso1ute1y. 

2. That a transfer of the said vehicle vvas duly signed on the 28th of February 
l.994 by [Fuel Supplies] in fiwour of [Mr Sban:neem]- and thereafter the 
onus lay on [Nfr Sharrneem] to register the sarne. 

The Judge recognised that again this p1eading made no reference to a conditional 

sale, on the contrary it indicated that at least after 28 Feb'.uary 1994 the sa1e was 

unconditional. Also, the pleading is directly contrary to Mr Kahn's evidence in the 

pctssage we have set out, in ,vhich he said that at the time of the accident he \Vas a,vare 

that the vehicle \Vas sti11registered under his company's naine. 

i 
On these p1eadings the Judge made the follmving observations. 

iO 
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'"T find these submissions [that the sale \Vas an unconditional one] at first glance 
persuasive but I am. reminded that the sworn evidence of I\1'ahmood Kahn was 
clearly to the effect that the sale \Vas conditional and that ownership remained 
v,rith. [Fuel Supplies] tihtil the bill of sale had been discharged. 

I am further reminded by [Dominion Insura11ce] that [Fuel Supplies] conceded 
when confronted \Vith his ovm pleadings that it was con-ect that he did not knmv 

,. that th~_vehicle haq; stin notbee11.transferredJ? Mr [Sharn1eemJ at theJinie of the . "'·' 
__ gc_cident. He conc.eded .. lhat [Fuel Supplies] only:_ became aware. ofthe...,_non. 

- •-·• registratio11. of changeof ovn1ership \~::11en this . 

'i Ha;.,li~g'considered t!1ese a nd'.c)ther aspects t1~~ JL1dg~ 'e;pressed his c6iiclus1~;1 1~ . 
. ,_ ".c. _:.-,. ·- .. _1 -~- ;- • ... ":r:· ·--~·.:.i ...... . .. ·. ·,·~,-;_ .... _: . . ...... __ ... _::~--~ ___ .. ;>. ,.·. ,, -;-

passages vve have set 6lrt ahov~. When stating the findings in the judgi:nerit he went_ 
: ,_,. ... "'" ., ' . , .. -. ,.,,., \ .: ., ··.·•· .. , . ···:-·: '· '··\ , . , . . ·:,,·.; .· .. '.' ·, ,· . 

011 to ~faf that he rejected Don1ifiion Insurance's argu11ienfthat the sa.le ii/question-here 

. :was not c'~nditiona1 and thus lie:Jound at the tirn~\:rfthe accident the propert5'/irithelruck 

,:,,,,_ \iv·alin Fuel Supp.lies. 

Vi/ e can find no erro~· .in the manner in which the Judge approached this issue. He 
- -I 

recognized that it was to be detem1ined by ascertaining the intention of the parties to the 

contract. That required a careful consideration of the available evidence both oral and 

documentary. The -on1y documentary evidence re1ating to the sale \.~·as the invoice to 

which \Ve have been referred. It recorded the payment on account and the balance 

remaining but it was silent on '.Vhether the contract was complete or conditional and on 

the effect of the u_ndischarged bm of sale. The only available oral e'v')dence was that of 
! '. : 

l\1r Kahri. lvfr Shanneem did not give evidence. In ,ve1ghing up the evidence of Mr Kahn 

the Jtidge, as he recorded in his judgment, \vas conscious· of the fact that .Mr Kahn and Mr 

Sham1eern \Vere friends with tbe possibility of collusion designed to ensure liability was 

passed on to Dominion Insurance. 

In the encl, having· considered al1 of these factors, the Judge reached the 
i 

conclusion that the pa1iies did not intend prope1iy in the truck to pass to Mr Sharmeem 

until the bill of sa1e had been discharged. It follO\ved that Fuel Supplies 'vvas the ovmer of 

the truck at the tirne of the accident with the consequence that the certificate of insurance 

issued by Dominion Insurance 1vas at that time in fo11 force and effect. 

1 i 
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r......., • \ 
i he Issue the Judge had to decide was entirely a. quest10n of fact. It is well 

established that an appellate court s1~ou1d not reverse a tria1 ju~ge' s finding of fact unless 

iJ ~an be established that 1:hit finding was dearly \~Tong. This principle v,ras ·recentiy 

_restated by Thomas J in __ th~ Court of' Appeal of _N"e\v Zealand in Ra~ 1'1 lJth'rnational 
; -·•·· ,,, ... , 

Broke?f(l\Trc~l}1.,1i")'1;:Plboroi/ifi1tfd [l998}'s'-·.NzLR f9f] 99: . . .. -, 

to the 
. . -- . . . ' .• "ITS . m .. . on a number of pragmatic 

which.make it inappropriate,for.the. __ appe11ate_ Court.to_.intervene. 
·p9ssessed -_by the _tria(j udgi-i11c'cletern1ining q·uestions :Of fact are 

-- manifest. pa;amOllnt in;portance, of CO:LlTSe,is tl1e fact the trial .h1c!g~- hea~s.a.nd 
_see? the v,ritness~s_"':firsJ hapd over a matt~r_:,9J.,?ay~, or even weeks;,LgfJaking 

,'.evidence. He or'she-'caii:form an irnpressioif of.thereliability ofwitnesses·and, 

,,.;ai) ·:•·S·••i+?b;e>-)XYher~-. __ 11ect:S_§a[Y~;.t!1Mr ... s-s~pjbiJity .. -: -~.lth9ug;l\i.H.~~.t~r(:;ne~._.tptl1e ____ \\}t11~~f,:1>.J~~u~gs_. 
-- -__ -_ • --- - the Judge may not always express an adverse conclusio11 in that regard. As the 

·,- · evidenc'e unfolds the trial Judge gains an irnJ)ressiori fi:om the evidence ,vhich is 
not necessarily or usually apparent from the cold typeface of the transcript of that 
evidence on appeal. The Judge fonns a perception of the facts in issue from ,vhich 
he or she adds or subtracts fL1rther facts as witnesses give their evidence, and so 

ct obtains as complete a picture as -is possible of the events in issue. The Judge 
perceives first hand the probahilities inherent in the circumstances traversed in the 
evidence and can obtain a superior im1:iression of tbose probabilities as a result 

An appy11ate Court has none of these advantages and must acknowledge that the 
Court ai first instance is far better placed to detem1ine the facts. Indeed, it v.rould 
be an a1Togance for an appel1ate Court to asse1i the capacity to be ab1e to '"second
guess" a trial Judge's findings of focts ,vhen it does not share·those advantages. 
Exceptional caution in departing from the trial Judge's findings of fact is therefore 
regarded as in1perative," 

There c1ear1y \Vas evidence on yvhich the Judge could reach the conclusion he did: 

\f,/e find no reason for.disturbing the Judge's conclusion that, at the time of the accident, 

Fuei Supplies 1.vas the mvner of tbe vehicle for the purposes of the Dominion Insurance 

motor vehicle third party insurance policy, 

\Vas i'\fr Chand driving the truc:k ·with the pennission of Fnd Supplies·? 

12 



• Both the certificate of insunmce and the policy itself provides: 

4. PERSONS OR CLASSES OF PERSONS ENTITLED TO DRfVE AND 

. INSURED UNDER THIS .POLICY -

( a) · The O,v11er, and 

'' Anyfperson who .is driving ·on. the Ow11er:s order or:.svith his 
;.'•i.,-'.-: )v" ~· ··-~~;"·F''·, 

penm ss1011. ··. ·· 

Thus, if Mr Chand \~/ere driving the irnck,,"ith the pennission of .FuetSllpplies,., 
~-,. __ ,_ ,-~ ' ~·'· " ~ .. : 

Dmnin,i911Jnsmance would gt:;Jia,bleJo inden).nify.hin{{qrilnyshim for-person~Linjurie;;, •• . 

. ·resul.ti112-from the accident. 
.J· ... , .. , . ._,, 

... made,,. this .. issue.,, .. ;;, H (:': .. considered, .. and : ,rei eqted, 
•• :· • "., •, • r ' ,,, •• • •• • ·•. • -, ', •••••• 

. stibmission that Mr Chanc.F was the agent of Fuel Supplies, \vith the result that Fnel 

Supplies \Vas not under vicarious liability for his negligent acts. He held that Mr Chand 

could not in any way l1e regarded as the servant or agent of Fuel Supplies_-- 'Ne agree ,vith 

• that conclusion. 

• 

• 

W11en .Fuel SL1pp1ies agreed to pass possession of the truck to Mr Sharn1eem, he 

knew, as is apparent from the passages of Mr Kahn's evidence we have set out above, 

that the truck was to be used by Ivfr Sharn1een1 in his contract with the PVlD, and that, in 

the course of so doing, it would be driven by his employees. 1\1r Kahn in his evidence 

said: -

"T advised Mr Sharmeem to operate the truck in my company's name but be 
responsible for any damage. Any person driving v\ith Sharmeem's pennission had 
my permission." 

It is c1ear, in our v1evv, frmn the nature of the transaction and particu1ar1y the 

kno\v]edge that1 Mr Kahn h,:td about the use to \Vhich the truck was to be put·during tlle 

time that ov,rnership was retained by FueI Supplies and the truck was in the possession of 

Mr Sharrneem, that he was permitting Mr Sharmeem to use the truck for that purpose and 

13 
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,, . ...:_,_. 

• 

• 

for it to be driven by .lVfr Sharmeem's ernpioyees. It fo!lovvs that the persons driving the 

truck, including at the tim.e of the accident Mr Chand, -vvere driving the truck ·with Fuei 
- -

Supplies;s p~nnission. 

This conclusion accgrds \Vith the purpose of !l1e policy and the re1evan! statutory 

·'p~6~vlsloi1s ~~f 01-lfi1i theA8t:-f:ro/s8 lorig\iif thitfrt.ick'fgitained oWiie~-r bf Fu'el sGpplies~ 
, . 

... Mr;Shaq11een1_.was' _pnable.t9 .effect _hi$ .o\\'JJ insural1ce, under.the, A~t .. It.is~ntiJ"ely __ _ 

.co~~Ist~-;~f\~;itf the pu11;os~of; tli~ict·of pro;;idi~\g;Ti~;t;+'ii;6~':cover to a pe;son ;1'1tj{{;~·a\;: .. 
a'·ii~(~tbtt•cii&htto finci,:1i1'thJs?1

f\;:2~{\1stances(thaf~1; Cha1id \,;as' driviiig the't~L1~k 
, •- ,_ ~ .'•.• •: ••• • ." • ~. : • ,.. • •••• "" C • •• , ••- ,: •, •• ., r 

these reasons: ·,ve' c611clude that Donii1ii611'~ It{surance can. be 1;1~~i-id. to 

'i11de\-dnif:,V'. Mr Chand ·in :respect of any personat·,ihjuryc damages ··resu1ting'froin· the· 

accident for \vhich he is liabltprovidecl there has been\5ompliance with the conditions to 

which \Ve now refer. \Vhether it is so bound will depend on the resolution of the next 

two issues . 

Did Dominion fosrffance receive notice of the-accident as required bys J6 (1)? 

The relevant parts of s 16 (1) are: 

On the happening of any accident affecting a motor vehicle and-resulting in . _ . 
persorn:tl injury to any person, it shall be the duty of the ov.rner, forthv,ith after the 
accident, or, if foe mvner ,,,ras not using the motor vehicle at the time of the 
acci.dent, it shall be the duty of tbe person vvho was so using the vehicle, forth,-vith 
after the accident, . .. .. to noti(y the insurance company of the fact of such 
accidei:t, \Vith particulars as to the date, nature, and circumstances thereof ... 

Tbis section, therefore, placed a duty on Fuel Supplies as 0\vner and Nfr 

Sharmeem and ,Mr Chand as the persons using the truck to notify the insurance company 

of the details required. 

i4 
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l\frs Barnfmih has deposed .in an affidavit that the- day after the accident s1,e \vent 

to the }favua police statiori and obtained the name of tbe driv(T of the truck and the 

mvner,, Fuel Supplies. On the san1e day she came to Suva and went to the office of 

Dominion Insurance. She told a staff member of the accident and gave her the further 
i . · .• 

det_?i.ls given to her by the police. The staff member took dmvn the details, \Vent a\vay, 

a1;d·\teh'.1+11ed ±1ve::mini.1tes I~ter:;\vhen sfaf.ietTrrned -~he °f6Id Mrs Bamfortli:t1iif Friel 
'y.,~~--···· . ·,-"~·'''' -•---:.·,p··· 

Supplte§ :.\Vl:lS_ the O\VD-c'.{.9t}he; truc)5.and ,that DQg1inionJnipra11:ceh~d iss_lled 8: p9li;yjn 

.Ees~1~6t;"rth~ Jel1i~le. Sl;~ -~1;;'~c~~fi~~~J{1;it 1vfrs 8~~1~fc;ith had'~t'ald poifc)"11~;,;Jspect 
of t!1e car. \v11~n },1rs Ba111forth'ask~i:i'the'staff rnei1~ber \V11afshe,should do tOc1;11~for 
darn~ges'toher vehicle -:~ndi{;Judes. s{1ffered bv ~frs v./il~on/she ~vas told that she~hou.ld 

.,: :'· .',,.•, .. ,.\ ·' :•·.,. ·'· '"''\' , .-.;~.'-•·: , ' : 1· . ... ,.t, ·" ··••··:•.':~·~,,.,r:'··.".•.·:·•·t l'. ,., ~- , 0 ;·,_.:.;.,, 

th~' Ji1dge0referred to the' contments by Porter J m Herbert v 

Rafl~i!(wPassdngers Assuranc~ Cmnpany [1938] 1 All ER 650: 

«All that is regufred is that the company should be made m:vare that it is formally 
being notified of an accident. Once it is so notified, it is for the company to decide 
if it \Vi shes to require the insured pers011 to take any fnrtber steps in the ma1ter." 

After referring to the evidence of Mrs Bamforth ,vhich we have set out above the 

Judge concluded that Dominion Insurance received the notification required to be given 

under s 16 of the act 

With respect to the Judge, we are not ab1e to agree 1vith that conclusion. Section 

16 makes it plain that the duty to notify the insurance company of the accident and the 

· relevant particulars rests on tlie person who Viras using the vehicle at tbe time and on the 

ovmer. No doubt that duty can be fulfilled by any person acting as the agent of or on 

behalf of the person using the vehicle or the owner. Further, we agree wi-th the Judge's 

view that a detailed vvritten notification need not be g:iven .. But \vhat is reauired jg a . ~ ~ 

notification, \.Vhether formal or info1ma1, to the insurance company by or on behalf of the 

person using the vehicle or the owner. No such notification v.rs:s given in this case. 

15 
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The notification of the accident given by .Mrs Bamforth the day afrer the accident 

\Vas not a notification by or on behalf oflvh- Chand or Fuel Supplies. It was a notification 

given by' her ~n her oivn behalf to Dominion Insurance as the insurers of her vehicle. 

That Dominion Insurance became av,;are at that time that the.other vehic1e involved in the 

accident \Vas also insured by it cannot convert l\frs Bamforth's notification on heio\vn 

. bd1.dllll~io a nbtification oh tilH1lf of J\Jr Cha;1d br Ft1~isdr11lies: Thepersori e;~plbfed · 

,bY. .D~1~i~i·~·J11surahc_e ,yvbo. :,vas. ;:~;1;9psible i~r ~laiqs: ;;i<l-}I~t tlle on_ly not,ifi-~atio;·· · •· 
.:··!•':. '.': ·,t,'..,i::::~.:: ',///,:·. :;·•·• .. "·:~ ·· ·;~;\• :~:):: .f'.:. ~ ··. · · :1 ·'.· ·:i'••.C':. ·:::::{.,;;)';••.:::::- .-'..'~\:;_/\·~:,::i ·:-::·. :.",'?/,_'.· :.' ,• ,. ! ;:; ·'-.' .. ':'!.·'1 .. '.·;._,./;.: .• \},,·:_";<·.'.\.·:·:.·~,l!.:I. :·, · '.!•"!;' • ~ 0 :• .,, , ... ' -,:_.';. ,i •":-': _ <,,, :.-c:·;:,.)<~-"; .:'··~.·,· 

Dominion Insurance received of the accident \Vas when 1t \Vas served vdth the i..vTit on 9 

oCtobetJ995.:>' 

'Ttfollci\VS that there\vas hot co111piiance by :Jvfr Chand or·of Fuel Supplies of,t11efr-::'" 

d~ititr; llrider sJ6 (l).: 

- Hmvever that is not the~6ncl of the matter. Section~16 (4) provides: 

(4) If the mvner or such other person fails to give any notice or othenvise fails to 
comply with the requirements of this section in respect of any matter, the 
insurance company 'shall be entitled to recover from him as a debt due to it an 
amount, equal to the total amount including costs, paid by the insurance company 
in respect of any c1aim in relation to such 1natter. 

When that subsection is read in conjunction with s J t it is clearly the statutory 

intention that non compliance with s 16 (l) does not relieve the insurance company of 

liability to meet any claim against its insured that is covered by the policy of insurance. 
; - ' 

Section
1
11 (1) ptovides: 

11 (l) I( after a certificate of insurance has been delivered under the provisions of 
subsection (4) of section 6 to the person by i.Vbom a policy has been effected, 
judgment in respect of any such liability as is requjred to be covered by a policy 
under the provisions of paragraph (b) of subsection (1) of section 6, being a 
liability covered by the terms of the policy, is obtained against any person insured 
by the pol.icy, then, notvvithstanding that the insurance company n1ay be entitled 
to av'oid or cancel or may have avoided or canceUed the policy, the insurance 
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to the benefit of such jud1::,rrnent any sum payab1e thereunder in respect of the 
liability, including any arnount payable in respect of costs and any sum payable 
by virtue of a11y written law in respect of interest 011 that sum. 

'subsections,(2) and (3) setout circumstances in \Vhich no sum sha11 be payable by 

an approved insurance compm]y. These circumstances q_o not include non-cornp1iJnce by 

m:S1or\rehf~1e:"aitEe ti111~6f'd1e aC.iide11F or the c:\:Jrijr·of tl1el/Jiitl~s'·· 

''The_{~n;~iquence of .theke pri)1isi~;11s in the' Ac(' W1erefofe, 

.. ::·~~tn:.~()#:~.Eci_rnpiiance:·vvith,.tfre,'r-eqf1I1:~b1e'nts: of~, f6 ( l),::the:)~surancecorrif;ny)~inafos<'' 
. .. . ' 

liable tO/pafthe amotint to any'.persoh \vho ,vould be entitlecf'fo judgt11ent against a-'" 

perso·~•';l}J~{';a\,y the poli~y. B~it'ti;f i;surnnce c;mpany' 

·•· an1011~1ts:;ifhas paid from the m:viier or the person 11sing tfievehic1e'vvho 'had· fai1ed fci'gi\ie( 

the required notification. 

For tl1ese reasons, we conclude that Dominion Insurance did not receive notice of 

the accident· as required by s 16( l ), but that does not prevent Mrs 'Wilson from obtaining 

··· judgment against Domin-ion Insuranc.e for the amounts to which she \Vould be entitled to 

judgment against Mr Chand and Fuel Supplies, provided liability for those amounts is 

covered by the policy. 

Is Dominion Insurance relieved of liability bys 11(2) (a) 

. Section l l (2) (a) provides: . 

(2) No sum shaI1 be payable by an approved msurance company under tbe 
provi.sions of subsection (1) -

(a) in respect of any judgment unless before, or withfo7 days after the 
commencement of the proceedings in wfoch the judgment \Vas given, the 
insurance company has notice of the bringing of the proceedings; 

17 
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rt is accepted that no notice of the bringing of the proceedings \vas grven to 

··D,,-,'r~11·111'on 1~s1 ."""'"',~e .h. e-i:"01·,=,. tly~ C•.·.~.,]'1111el'''PTI-1"'·ni· O': 1y·oceed.·1··nac ~1' l1ev '' 1"'"'" C011'"1~'"' 1~!'f:•'l 'J l. ~ . J.h.; l..L.1. (.Li 1-. .. , :<-· .L "--' ,.. \,.., ''-- l ~~ . J\ .. ,.._;. '--, . ,.. J. .t· J. .:,0. ·.,, \~VJ..""' . ~-u .11 •• .-1...:v ..,1..,.. 

I 

when the v,Tit ~yas issued on 26 September 1996. The 1-v1it was served on Dominion 

Tns;mance on 9 October 1996, 13 days after the proceedings were commenced. That was 
. _. . ' ', 

the first notice Dominion Tnsu~~nce had of the intention~? bring the proceedings. 

• . ..:..:,~.,,,,:;~·' . ••~ 1,-, •. d,'.--."S ··, .. ,,,,.•."·;r , ... '·,-...._,,,,,·:~--1· .• ,.·. · , 

Counsel for Mrs \V'ilson submitted that the conversatioi1 betyveeirMrs Bamforth 
':.. .. •:!, ·.\• ... -! .,, ••• . .•. • . '""'·: ' i •. ,~ _,_ .. 

;,;:,'.=;•• .~.:·.~.-,.:;, ·,_i~:::\~•<-?,,:·'\ .. '";'·;·_<(,; ~·-. ~-,~;.:-- : ' ,,. ·.---1.:_·,~,: ;;:~:>_,.:: -~::: ·;t.~._~ .. ~,\~--~.:·;~:'.· ·:··. •:~·•' ~-.~:'.-"·' : -•,-·-~· .·:;,-:- ,::·:: •:,,:: .... .:;.:.;:. -~;,:·.::::~'.':,,~·- '.-.. !.':'.'.: ./.,t t>:-,;.;: "" .. ,. -- .. .-... ·. _,:.: ;• :>::: :-J--'.,' •1;/ ·.·-~:t:-:.-- '.;:. ·--~·; ::· 
and 1:11e::;peisori' inthe offic.e of:b9in111i()J1 Insui-ance \Vhich\\iehave detailed abov'e{)as i''· 
'i{1fficieht_n'cidci:~f the brin'king-bfthe'})1{)ceedingsf6t thep't1ryoseofs 11 (2}(it) .. 

Thete'is an ideriticalproviiiorci11 s 153 (1) of the Road Traffic Actl988 UK:and-'t 

'its.i)i-e'd;'2J'.ssor: s 10 (2). (a/~{fht\Rc\ad Traffic 1\ct f9J4:'DK;,~ ):ne decision {ve 
·· >:referred·to above)HerberhvR.ctihvc1yPassengersAssz!rcthce•Cc)/Was, decided-unclerthe 

latter.= The judgment of Porter j'; in the passage to \Vhich \ve have refe1Ted, suggesfi that 
• I 

some degree of fonn~lity is required. That and several other cases under these sections 

\Vere revievved by Kennedy LJ in the Comt of Appeal in England in rvake v Page and 

anor The Times, 21 December 2000. fie observed that the indications in Herbert that 

some degree of forrnalit)r is required can, in the light of later decisi.ons, be disregarded. 

Hovlever, he did consider that it vvas authority [')r the proposition that to shovv that the 

insurer had notice of the bringing of the proceedings there must be more than evidence of 

a casual comment to someone acting as aQ'ent for the insurer. He also held, based on the -· ._. ....., .. -

authorities to Yvhich he refenecl, thDttl1e notice can he oral and it need not even emanate 

be specific as to the nature of the proceedings or the court, Whether in any given case jt .is 

sho\.vn that the ins1.1rer had notice of the bringing of the 1ioceed1ogs (as opposed to the 

making of a c1aim) is a matter of fact and degree, 

Tirnt last observation is based on the statement of Cazalet J, delivering the 

judgrne11t of the Court of Appeal in Desou::a v FVatedow [1999] 'RTR 71; 

"In my view notice in any pmticular case is a matter of fact and degree and ,:viH 
t1-1r11 011 tl1e e2~tent to \v11icl1 tb.e l11s11re.r has l1een 111.ade avva.re of tJ1e l;ac1(g.rou1.1d 
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circumstances and of the pos1t1on of the Claimant in regard to the taking of 
proceedings. Such notice can be given orally or in writing. The essenti.al purpose 
of tbe requirement of notice is that the iT:isurer is not met with information, out of 
the bl.ue, that his insured has had a judgment obtained against him." 

However, the autl10rities a1soinake it clear that ,vhat is required to be gi~'"en to the 

·•.• insmJ ·N \{Stice th;t t1roc¢ldin~i i;~✓e been of\~i]Tbe bio\igh{ir'otjce Ofirifoi1tion - . 
· > ', ... ,,,.;;,-:,i.e.,~,;" •.··:.-J.:- • --,.,1,,., .. ,. ,, :::· ,. ,;--..,.,.,,.,,,,! ' .:,~;.,;.,-.,,;:•~·•-" ·,-,.,.;,.,,. · 

__ clain1 is notsufficiept. Jhti~ i~1\4c~Coona~:}fot<.n:Jr1.~urers:,BwG<tl~ [1969] Lloyds L 

.34, '47f~~z·g~}'_F';';Ta i~'a p~sd~g~'11{;t11d;\;e~;;-adopteci'·;;~·Gt1;·;;~~e~!'. 

:}fN:o\v)~ ":'proc~edbgs'1', {rt4)h~t;''":sub-clause, -ir1 n1)i:::~11idgment, . , ·. · .. · ... ,. ··.··.· ·.• 
'.'' .,,·b.eg1rtJ1.ing. of legal. p;oceedings~'.Notfrication tliit. a·, claim>i~ay b~ 111ade is, not \; .. 

··-. j~2!ificat/ofr of the ~on1rr/focen~ent of proceeding~jf?d. there is ot-,vious1y gggq, . . , 
' , ,·. : reasoii'.:.vvhy the con:i.mencei11e11tof proceedings is the i11aterial time. Insurers ·rnay ·:: . 

'· L,_ 0,,~,q;};,~ .:i:eg ud(?t,e,d,; Ii, ~l1i !,i!Y.:1,0~~.:-~ga,)n?t .,th eit assur~q .J111t.1h~r Jn,ay . J1 ,ct\!e,.Jh ej!:, :9\Y,l\,;.:;/c 
. . _Teasons for taking O\'er control of any litigation there may be ... It is important 

from the insurer's point of view, too, that they should have notice not later -them 
seven days after the commencement of proceedings because of the danger of 
judgment in default of appearance being given against a defendant assured." 

When these authorities are considered, it is in our view clear that the conversation 
- -

betvveen Mrs Bamforth and the representative of Dominion Insurance the day after tbe 

accident cannot be notice of the bringing of the proceedings by Mrs Wilson ,vithin the 

subsection. It \Vas ce1iain1y notice that Mrs Bamforth intended .to claim to be indemnified 

· by Dominion Insurance in respect of the damage-to her vehicle. Further, she gave an 

indication to Dominion Insurance that she and :tvfrs \Vilson were conternp!ating bringing a 
- -

'claim against the 'ovmer or driver of the truck in respect of which, it became apparent in 

the ci::Jurse of the interviev", Dofr1i1iion Insurance wa.S aisci'the· insurer. At its highest, it 

could have been no more than in indication ·that a claim n:1ay be brought by her and by 

Mrs \Vilson. But that cannot amount to notice of the bringing of the proceedings by Mrs 

\Vil son for the purpose of this subsection. 

Section 11 (2) (a) imports into the policy what is in effect a condition precedent to 

_ t11e liability of Dominion Insurance to make the payment it would othenvise be required 

to make by s 11 (1 ). Whether or not Dorninion Insurance ,vas prejudiced by the failure to 
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comply with the subsection is irrelevant. In Pioneer Concrete (U1() Ltd v National 

Emph~yas Afzr/zral Cleneral Insurance Association Ltd [1985] 2. AH ER 395 Bingham J 
: beld that· the ins~rrers \Vere entitled to rely on the breach of ,vharwas in that case a 

notification condition in the po bey, even if they had not been prejudiced by the lack of 

notification, because tbe condijio.{1 expressed in c1ear !erms that notification v,ras a 

"'Ccii1ditioii'\~r~leclenl't6 the'111stfreff 1ial1iJity tO'ii:\aie j)ay11~~;{\~1icler tbepcillcy. Sech'3K 

.. • .... Tlie}::l{~~ · tl1~refore\s \vhet1\erJherequirenienf for noti~es~;ithin seven days. of the __ ·· ... 
:t011}111;ihJ~¥~ht, ofpr9ceed1ng;.Jij~1ah1atory<• ?0 that 'jhe' giyiriiloKth:inotice si~; daY3-'lat~.C'' 

.. ·.··,, ·,· ·;'·,···· ·, .··1··. , . . . ' < •• 

mear1s that no :~rthh is payable by Domin10TI lnsura1ice .. Or whether"it is directory' so that ~"' 
Doi11i1{i6ri''£f·rL1rance remains 1ial;i{{~'pa},\f there has bee;";'.~I;sta~tial, but not preci";;; 

. .. . - .. . .. 

comp hari'ce<iwi th the notice :requirenfont:t The Judge in. his'd~cisi6'11 did not. ad&esi·the '·', "" 
applicadon of s 11 (2) (a), althotigl1-the defence ,vas pleaded in Dominion Insuran~e's. 

amended statement of defen~e. On the hearing of the '.tppeal, counsel addressed the Cou1t 

on the section, but did not make submissions nor refer to authorities on whether the 

provision is mandatory or directory. 

The classic statement of principle 1s that of Lord Penzance m Haward v 

Bodilzgton (1887) 2 PD 203,211; 

"I beheve, as far as any rule is concerned, you can11ot safely go further than that in 
each case you, must look to the subject matter; consider the i.mpo1iance of the 
provision that has been disregarded, and the relation of that provision to the 
general object intended to be secured by the Act; and upon a review of the case in 
that aspect decide whether the matter is ,vhat is ca1Jed imperative or only 
directory." 

At 2I 1 he quoted the fol1owing passage from Lord Campbell's judgment in 

Live1pool Borough Bank v Turner (1860) 29 LJ (Ch) 827; 

"lfo universal n11e can be .laid dovn1 for the construction of statutes, and as to 
,vhether mandatory enactments shall be considered directo1y only or obligat01y, 
\vith an implied nunif:ication for disobedience. It is the duty of comis of justice to · 
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try to get at the real intention of the legislature by carefoUy attending to the who1e 
s·cope oftbe statute to be construed.'" 

In Hawkes Bay Hide Processors of Hastings v Commissioner- ofin!and Revenue 
.. -

[l 9?O] 3 NZLR 313 the Court of Appeal of New Zealand was concerned v,.rith the 

situation vvhere the appellant, having filed a notice of appeal in ti.me, filed the case stated 

in tl1~ Ht;h Co1ut 20 d;~>~ ~fter tl{e.~xpirati~n ~f the 14 days i.\rithin/yvbici; a case .st2:t~d ..... _ ~, 
nmstbe transmittedto the fligh Courj:under !h~ re1evant prQVi0jon jn_ the_ Jnlaml :Reye_nmf:' •·' 

•·-·'·~ :·,:•·-' -•~;'::;:;:.,':{c·.·'.·'.:· ,'.!~::~---- ;i··_ · .:- : ' ' · .:_,;c.:.,,_.;_:"f:·:'">!i_,.-.-,:c~~'."'!'-,_s.:·.' .. :.:· ::. ' - :.· ·•··· _::cc,:;.:,:..;.,."!·:·~~.-. :•· :<:':> ;>., •· · • ,.- ' · · •·,.,·,;:~· .. ,.;: 

Dep_mi111entA9t 1974. The court he1d thatthe.re was no provision.for discretion, the late 
.. ,. . . '--· ·.' .. , : . : ,, ;. :· ·-. -:'· ; .. ' ., . ,.·. ' . . . '• ... ' ,· ·, ~ ~ .·. ·: .. ,. . . .,. . i.. . ' .. , ....... . 

I • • ' 

th~refore proceed.· · 

'".A.scril~ing such labels·• as "imperative", "mandatory,, and "directory" to a 
statutory provision is not, of course, a substitute for trying to get at the real 
intention of the Jegisfature by carefully attendi1ig to the \Vhole scope of the statute 
to be considered. The true question is whether tbe. legisla.ture intended that 
language \vhich is obligatory in fonn should have the effect of jnvalidating the 
non comp1ying act, or vvhether the act should nevertheless have legal e±foct The 
question arises only because the legislature itself has not spelled out vvhat the 
effect of non observance is to be. The ans\vertums on an analysis of the language, 
scheme and purpose of the statute. That analysis often leads to discussion in the 
cases of the purpose of such a requirernent, and the \Veighing of private rights and 
public .interest. In Jhe end, hm:vever, it is .. a matter of ascertaining \Vhat the 
legislation intends rather than developing or criticising judicial rati.onalisati.on for 
that legislative intention." 

In ]I.Je.1-1-' Zealand Institute ofAgricu!tura! Sciences .v Ellesmere County [1976] 1 

NZLS 630, 636 Cooke J considered the meaning of these tem1s. He referred to one usage 

being that occasionally an irnperative provision has been described as one \vhich must be 

complied with 'exactly, a directory provision as one 'With \,_1hich substantial compliance 

\Vill suffice. He went on to say; 

"Whether non-compliance with a procedural requirement is fatal turns Jess on 
attaching a perhaps indefinite label to that requirement than on considering its 
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olace in the scheme of the Act or reguhttions and the degree and seriousness of , - ~ 

the non-con1plim1ce." 

The present case concerns a s11ecific time Iim:it for the carryi11g out of the required 

action, namely the insurance comrany having seven days notice of the bringing .<?f the 

:proceedings. The normal rule is that where a statute contains a .time limit, that 

observed .. ')ii _tl!~.:.reQent case of [2Q0I] 2 AU ER. ... 216,_jvhich. concerned an, 
. i 

applicationbY the Director-of PubEc;_ Pr~se_c::lLtions for 1~ave'N_.appea:IJ9_the House.of;. 
,: ..=: .:.:,:, ::.,:.:.:; .. )!:-.-. .:1.,,:.-t):,::,:;,_,_.,.-~,...:·.-'·:.",:~'···-., .. ::::.,1-_..,,.; ,~:. -.,,::.: .. :·,<_::=,;·>,:·.,- : . .:··_ ...... ,.,_·o:"·· .. :. · ·. "' ,_ .... _,._.,.~-'-·":': : ..... :i·•·:,:··. --:·~r:.-, .. : · ·:, ·.· ... ; "·. · ·· ~~-:-· .. ,,.:,,: · 1 

. Lords \Vhich \Vas ~odgecl one day after .the 14 day time limit, Lord Bingham observed at 

222 that where a time limit is laid CO\VO. and no pmver is given to exiend it, the ordinary. 

rnl~'. is th;¼;·\11~ {i111t; li1~1it m{rst b~'ttf:1b1t1f ~l;~e~ed. :i-Ie :r~tt¥~~ffo the obsen~ati~x •,. 

;Mil.1ett iJ lll: j,~,t;J~~ Gurne_v (hzq;e~t()!' ~ri~;xes) [I 994] 
... , ·:~-:;.<~~·•·· .. ··· .. ,·"\,;,·/ .. ' 

··.••Iffti11eJ5hly"tii1·ttli1~·lif(~,E/t1tl~ip~~·;fiib~dis'110t·.~bHgttof§:'Hig~.e'i;~o:time 
at ill. Doing an act late is ·not the equivalent of doff1.g it in time. That is v\'li} 
Grove J said in Barker v Polmer (1881) g QBD 9 at JO.- '"provisions with respect 
to time are always obligatory, u'.11ess the po"ver of e\..iendi.ng the time is given to 
the court". This probably cannot be laid d0vvn as a universal ru1e, but in my 
judgment it must be the normal one. Unless the Court is given a pmver to extend 

, the time, or some other and final mandatory time limit can be spelled out of tlie 
statute, a time limit cannot be relaxed without being dispensed with altogether, 
and it c.annot be dispensed witll altogether." 

However, a less rigid vi.ew was ad.opted by the Court of Appeal in Secretw~v <4 
Statejbr Trade cmcl!ndustf}' v Langridge [1991] Ch 402. Section 16 (1) of the Company 

Directors Disqualification Act 1986 provides that a person intending to apply for the 

l . f '. 1 · ,- . ' i " . , 1 ' ., n d ·. ,, t . . . :maong o. a msqua rncatwn oroer s 1.au give noT 1ess tnan i\J ays nonce or ins mtentwn 

to the person against \Vhoni the order is sought. The comt held by a rnajority that the··· 
, ' 1 . . . 

provision \Vas direct6ry in character not mandatory and any non-compliance ,vith the 

statL1tory requirement to serve a 10 day notice was a procedural jrreg111arity which did not 

Balcornbe LT cited with the approval a passage frmn de Smith's Judicial Review 

of Administrative Action 4th ed (1980) 412 tl1at included: 



• A:lthough nullification is the naturn.1 and usual consequence of 
disobedience, breach of procedural or fonnal rules is likel.y to be treated as a mere 
irregularity if the departure from the terms of the Act..is of a trivial nature, or if no 
substantial prejudice has been suffored by those fix ,vhose benefit the 
require1-i1ents ,vere introduced, 9.r a serious pnb lie inconvenience vlou1d be caused .. 
by hotqing them to be mandatory, or if thecourtis for any reason disinclined to. 
interfere with the act or de~isionthat is impugned." · 

Herefen-ecf to Barker(aboveKobservi11g that he found itdiffic1-11f to reconcile that -- .. 

d ;;i ;i 01{\f itl1't11rprin ci pl es Ee ha cf sd;ot1t 

4 ( 1) pr~vides that no person shall use, or permit any other person to use, a motor vehicle 

unless there is in force in relation to the use of that motor vehicle a poi icy of insurance 

that complies v.rith the Act Within that general object of providing insurance in this \Vay, 

• the Act contains a number of tenns and conditions relating to that insurance. Section 11 
. . i ' -

' 
(2) {a) is one of those provisions. Its purpose is clear_ It is to ensure that if proceedings 

are brought against a person who is insured by a policy in accordance vvith the Act, the 

insurance company will have notice of the proceedings either before or vvithin the 

comparatively short period of seven days after those proceedings were commenced. The 

. pu~vose of the provision js, as Cazalet J observed in D~sou::a in the passage to ,vhich 'Ne 

. referred, to ensure that the insurer does not discover after the event that its insured has 
l 

had judgment obtained against him. It is to ensure thai: early on in the proceedings and at 

a stage before the insured, by any action or irn1ction, has prejudiced the interests of the 
, ' 

insurer, it is able to take over the conduct of the proceedings. 

Another purpose Vias referred to by the Privy Council .in Ceylon Jvfotor Insurance 

,1ls·sociatz'on Ltd vTharnbugala [1953] 2 All ER 8870, 871, where 1'v1r de Silva, delivering 
I 

the judgment of the ·Privy Coun61 in a case concerning the corresponding pro-vision in 
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Ceylon, said one of the objects, butnot the so1e olJject, of the section \Vas to enable the 

insurer to institute within time proceedings under the equivalent of s 1.1 (3) of the },._ct. 

Section 11 (3) provides that no sum shall he payable by an insurer if, in an action: 

comme1~_ced before or ,vithin t1~re~m011ths after the c01111{1er:1.ce\11ent of the proceeding_s in 

. ,\diich th~}t1dgi11ent ,vas'gi\:en;if 11'as'ol)tai1~ed Uiledifrat/;n 't1;afit is e11titled fOa\roid tHt 
policy on the grounds of n9ndisclo.sure: fa.ls7,representati9n d.r so111e gther gro1ind. ,· 

prov.i so"tci'tl,ef ;i;;~;tlOn st.ates. ih~I;~ ,~s,;;et;hai ! noi"i,~ ~:,titl 6;f i~ ;;;; b~nefit O !
0

'

0 

....... ,.',..,,c,•,·c,.•. 

'. a dect~raii ~ri\i;.1ess,. l~efor~ or' \\;ith"i1~ ;S;\;~i1 d~y~ ~fter the co;1rn1_~~~en1er1t 'of that ·a:ctii~~' 

it 'has:· gtf~p;/~5)tice _to the' l)la1n~iff,;,f~ 'th~ action--imder_:_t11c=: pglicy specifying' 

nondisdoslir_~ otfalse representationreliec:l'On. Both subsections therefore refer to action· 

being i-eq-Jii~(1 before or within se~~-~x~:d,ijrs after the commencement,~f the proceediDgs.' .. 

·The insurerrequires the notice of the bringing of the proceedings urider subs· (2) (aftO·•-,, · 

enable it ~fo give in tfrne the notice it is required to give -tmder subs (3). However, 

provided the same approach is adopted to both tirne limits, no inconsistency should 

resr1lt. 

There is another asp'ect. Most of the cases v.rhere this issue has been examined 

involve statutory requirements containi1:g time limits in provisions originating the appeal 

process, or some' otbe1: step in the course of judicial proceedings. If there is not 

c9mpliance with these statt1tory provisions the court.or tribunal may lack juri~diction to 

proceed fmiher. The provision \vith vvhich this appeal is conce1T1ed is of an entirely 

different character_ 

We are satisfied that it cannot have been the .intention that the time limit of seven 

davs nrnst be strictly adhered to. There is no marric in that time. Even ifre2"ard is had to 
J . - - . . . -

tbe time after service a:t vvbich defaultjudgn1ent can be entered, seven days is not vital, as 

defa111t judgment cannot be entered untiJ 14 days after service. The essential requirement 

is that the insurer should be able to take over the conduct of th'e proceedings promptly. 

This objective will be achievecl if it has notice of the proceedings within seven days or 
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of tbe provisiop ,viH have betn achjeved. It is not appropriate. to prescribe what \Vouid 

amount to substantial compliance, as that must depend on the particular circurnstances of 

the case. But \Ve would anticipate that it ,;vould be a matter of days rather tban weeks or 

months. ·· 

tbe 1~ro,cee<lings \Vithi1~ 13 days of commencement '"'.as, jn the particular cirC111}1Stance$Of 
,.,_ f .-,~ ~:_-;:,r/::/;):·~.\> ;:'.,n>-·>:> . .-..... <~.. · --· ·: ';/,=·.: ... )/\.,,,.,' .. :·~>· _/;;:,;.i:J)·.::··.fo·.<<::i:_: __ ;:r.-,':;_:_ .. _·~: .. ~..'.; · · · · -·· · .. ':·· ; . .:i/.-,,.:;;~'·\!-:::_: .. :i\;_)/.t i'_\·:., .. ; ::,:,./\,~'-. ~. y·;·:_; ~-- ~/:, .. -.. ~:_::_\;i:.;-::.:.(?>~!_'.:.:~'..: 

case:}i.,1bstantia.l compha;1ce \-vjth the st:itutory requirerr1~iit. Accoi-dingly Dominioil. 

Insu;.ance is habl~.Jo pay theamountofthe_·jrnlgment against Fi.1el Supplies· in· frtVOlfr of__.•· 
n •• • 

t\frs,Wilsor1.i;.This grorn1d 6f appealcannot ~~1cceed, 

,,.•.•·-,,·;,.., .. ,,!r·'· 

1

Clln DomfotOll; Insurance be li;lbleLfor the property &image' suffered' by 

···.Bamforth?•;'c 

At the conclusion of his judgment, the Judge entered judgment for fvfrs Bamforth 
- -

for $4,921.90 for her property dam.age and Mrs Vli1son for $60, 231.02 for her pers011al 

injuries, "against the Defendants", ie against Fuel Supplies, lv1r Chand, Dominion 

'Insurance and Mr Shanneein. Although not stated, -the intention appears to be that the 

judgments 1vere against a11 of them jointly. Thus under the judgment Dominion 

Insurance was liable for the property dam::ige suffered by Mrs Bamforth. 

There can be no justification for this result The pohcy \Vas issued under the 

provisions of the AGt In accordance vvith s 6 (l) (a), it is a· policy that insures the 

persons specified in the policy in respect of liability ,;vhich may be incurred "in respect of 

the death of qr bodily injury to any person caused by or arisi11g out of foe use of the 

vehicle." Notbing in the Act, nor in the tern1s of the policy, makes Dominion Insunrnce 

liable to incl:::mni(y the m.vner or the driver for liability for property dama.ge. 

Nor can there be any basis for holding Fuel Supplies liable for }Ars Bamforth's 

property damage nor for lvfrs Smith's personal injuries. Mr Chand,. the driver, \Vas acting 

.in the course of his employrnent \.Vlth Mr Sharmeern. He v:as neither foe servant nor the 
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• agent of Fuel Snpp1ies. That Fuel Supplies was permitting }Ar Sharmeem and his 

emplovees to use the vebicle does not n1ake it liable for darna,ze_ vvhether personal or 
J . - ~ . . 

property, caused by the negligence oflv[r Sharmee111°s employee. 

\Vas the avvard of dmnaqes to l\frs VVilson excessive? 
-~ . ' 0 ·-·. . -··· 

. Although fo its gj·ou11~1/'of a1-1p_eaI. Dominion Insii1:a1~cci c~;1tended that the --· , 

. da;1{Xgi~:'.~vta+~1icl fo Mrs B~11i±~rti1\,;Jf~\iSt6etfr,::e, ifdfrfi{t{1;t;si1e tm;(gr()Ul1d, tiii1itli{'g 
its.submi;s10ns to thecontenhon thatjl{dgi~enf ~hould-~ot h.~\re beerf~ntered ag;,insf1f in · .... 
tespeG(Qfth/p~operty daiiiage,sufferedby her: \Ve have deten~1ined that suOmission.'..in ,· .. 

' .. ,.:,-,,:.1:'.:,;;:,,.,, .... 

~"· .the preceding ~ection . 
. ,.-,,.-,.J.-'"-•·;.:t.·. -~-,.,, ... ·· 

: .. ;,,·, \~:~: \-.,· :;: .. 

Domi n:io11 Insurance 

First, it submitted flrnt foe Judge erred in aHO\ving $9,100 for dental repairs. Ir/ l1is 

judgment, the Judge refoned to her claim t<)r $9,300 which she bad paid to a dentist in 
-· -· . 

Netv Zealand where her broken teeth were recapped. She produced a report from the 

• dentist that referring to the damage to· her teeth that had occurred and setting out the 

• 

• 

\ 

denta.1 treatment that \Vas provided. The Judge said that Jvfrs V{ilson admitted in cross

examination that not all the treatment she received was due to the accident. She could not 

quantify ,vhat proportion of the total sum of $9,300 Yvas for treatment of her accident 

injuries. Hmvever, as the Judge noted, there was no mention in the report from the dentist 
-· -· -

of any treatment not being required for any condition other than damage due to the 

accident But because of the reservations he had about this element, be considered it fair -

to reduce the arnount to $9, i 00 . 

It was contended on behalf of Dominion Insurance that there vvas no basis for 

deducting only $200, that the onus was on Mrs Wilson to establish the extent of Iler loss 

and that in the absence of proof only one-third of the sum claimed should have been 



• ~- ., • " • l ' r d . n- . l 1 1,r../e are not preparecl to mtenere w1tn tne .,u· ge·s assessment. i-1e vvns ent1Lec to 

take the vie,;,v tbat, in the light of Jvfrs Vlilson' s evidence and the dental report provided, 

only a modest reduction in tbe costs incuued should be made. It is cornmon in personal 
i - ' 

injury cases that clairns for special damages as wel1 as general damages cannot be pi-oved 

preci~ely. The Judge must ma]ze the best assessme1~t he_9an· on the evidence befoEe him. 

An appellate court 1\~ll not friterfere un 1ess the' assessniellt"is clearlS' \iirorig.- .. That is not 

--~~~{}11(11)'/)t \Vas s{1l1i11itt~d ;6n ;hef1lf of D01i1inio1; I11surn11cethat thi'znvrifcl 9f - -

"$40,000.ibr pai~··ri11d sufferi1~g;·,,vas excessive and 'that·a1ta\vard of $15 ,ooo ··\\iOUlcl-lrnv·e,>· 
.~,. ' ..•. ·,",) ,., ,:. ,:' :·:,;_: .. ,_ ... :. . ,, _ . .,.,., -~,,; '~•.;. . . . 

been appropriate: Counsel drew to our attentiori other cases Wheie lesser" amounts had ~-,, 

Qf the effects of her injuries 

fol!mving her ndmission to hospitnL Her knees \Vere painful, her face required stitching 

from the top of her nose dovv11 the right side of her filce to under her chin, her lips were 

• stitched together and she had a severe injury to her left forehead over her left eye through 

her head on the left side nearly to the back. She 11ad a ho1e on the right hand side of her 

fac.e which broke her teeth on the top to approxin1ately the midd1e, the back of her neck 

and left shoulder v,rere badly injured. She \Vas on a drip in hospital for four days and 

suffered much pain there and -rvhile in hospital in Nev;, Zealand. 

On her permanent disabilities the J11dge said: 

"She then -said friat s11e could not trust her knees -\Vhen going upstairs or c!O\Vl1 hill. 
She requires the assistance of a walking stick on uneven surfaces. This has 
adversely affected her missionary \vork ,vhich requires a lot of trave1Iing. She said 
she found it difficult to sit in aiqJla.nes for long periods. She relies heavily on (Mrs 
Bamforth} for support. At the time of the accident she v,1as 55 years o1d and at the 
time of trial 59. She reqnired plastic surgery to her face 'ivhich was necessmy 
because of the poor stitching done in the Na:vua I-:Iospital ... I observed the scars 
on her face sho\\Tl. in the photograph. She had one scar on the left-hand side about 
7 1/4 ems long, one scar about 2 1/4 ems long and another scar about 3 3/4 cn1.s 
long on her left forehead extending diagonally from left to right. She also had one 
scar about 2 1/4 cnis long on her right chin." 
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The Judge note:d that she had received treatrnent from an osteopath \Vhere her 

neck \Vas manipulated and as a resn1t she was able to move her neck more freely. His 

conclusion \Vas: 

- "-"Iii i11y vie~v-ta king Mrs.-Wilson' s aglintb accolfofa11d the facHhat she haii\o,v' 
., -rnade-areasonable recovery and ·as a result of plastic surge1y the scan:ing on her~--· 

_ fi.1c~ has been, reduced,,) cons tder an a·ward' of$40,00O: under this headingjs :_,ilfs'tifiect,j'·•·. ., "-"· . -.,,,,,_.,_,:,:_,:,,,,,,-.. , ,., "- ··'-" .... , · ··,--,,-- ·, .. -.,-- ,-,--,, .. 

~irr'rippeUate cou1i• win itviev/a judge's assess111~fit:6'lg~1-iera1 damages ifitt:a'i~ .... ·· 
be dernonstr[rt~d that the judge acted ori ~ vvTong principle or' if th~· amount of the general ~" .,· . 

. , ·--,,•. {-'.,;\ ,.,·, - . ' ;• .. . ,., .... ::·,~ ... !'> /·>r-·. , .. o;"';~-,-J.,;,·,· '. •·:•:" 

damages; is "clearly excessive o{ iriadeql1ate'., Relevaritfo the:"'assessment in this cas'e 
-·pairi' 0[11a:,s11ff~r~ng~·1oss·or<a\11e~}Hetan:<l.h;dcosn1ehcc8ri~·~cr~ie11';1s. ·r{is.ai1par~;~t·W.;1t•'· 

those parts of the Judge's decision to ,vhich we have :refened that he took into account 

each of these elements. '\Vhen regard is had to the degree of ~er pain and suffering, the 

effects on her daily life of her permanent disabilities and the disfiguring effects of the 

scarring to her face, v,re are satisfied that an assessment of general damages of $40,000 

was entirely appropriate. This ground of appeal cannot succeed. 

The result 

The judgment entered rn the High Court 1s set aside. In lieu, there will be 

judgment: 

.For Tvfrs Bamforth for $4,921.90 plus interest at 3% from the date of judgment in 

the _High Court to the date of this judgment against Mr Cha11d and Mr Sharrneem, 

For Ivrrs Wilson for $60,231.02 plus intere~t at 3~/o from the date of judgment in 

the High Court to the date of this judgment against Mr Chand, Mr Shanneem and 

Dominion Insurance. 
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· The appeal bas succeeded in-paii, but failed on the m-ajor issues. 'We make tbe 

followirnr costs orders: . - .,_;, 

D0111inio1J :Insurance to. pay costs to .Mrs Wilso.1ias agreed or:taxed. 

Doi'rfrnfon Insnrai1ce 'sifoceecie(J on its appeaf'ag'ai11sfthe judgme~.t in, 

'rt -j{entitled· t&f 6~f§ £~Kii~st H~i--i,hicl{ {~;i:'ti'.f'ai 

- -
F?-C o-vc-, e---e----------e.--ee.:,.~~ ,,. e-. 'Ire.?-- -, 

Eichelbaum JA 

Sheppard JA 
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