IN THE COURT OF APPEAL, FIJI AT SUVA
ON APPEAL FROM THE HIGH COURT OF Fljl

CIVIL APPEAL NO.

ABU00O3

4 OF 2002

(High Court Civil A

ction No.

282 of 2002) S

CHAMBERS

IN
BETWEEN: NAUTICAL PILOTS CO. (FHI) LIMITED Apg_licaht o
ANb: PORTS TERMINAL LIMITED

Mr RP Singh for the Applicant
Mr H. Lateef for the Respondent

Daté of Hearing: Tuesday, 10" September, 2002
Date of Decision: Tuesday, 17" September, 2002

DECISION

~ Thisisan application for leave to appeal out of tim

i | .
refusing leave to appeal out of time from a decision of the Magistrat

with the application, it will be convenient to set out the

THEY RESPONDENT’S CLAIM (ORIGINAL PLAINTIFF)

In the Magistrates” Court at Suva (Action No.401

from the Applicant a sum of $8,684.50 on account of

charges pursuant to tariff regulations”. The particular tafiff regulations was not menti,{jned;

hackgroun

of 1999),

“demurra

Resgdndent

e froma decision of the High Court,

es’ Court. Beforedéaling

d facts leading toit:

the Respondent ><‘:la‘imed‘

ge for storage and other

The Statement of Claim alleged that the Applicant importéd into Fijiéfa hulmatic designed pilot

{
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vessel (pilot vessel), which arrived at the port of Suva on

from-a ship “and docked at the wharf”. It was not clea

16" October 1998, was unlo“adedr

ed within 72 hours and remained

docked at the wharf for 100 days, from the 16" of Octaober 1998 to 23" of January 1999,

Because of the nature of the cargo (the hulmatic vessel

insteéd of being taken into bond.

being a gjoat) it remained docked

THE‘ APPLICANT’S DEFENCE (ORIGINAL DEFENDANT

- By an amended defence dated 17" January 2000,

the Applicant denied liability. The

Appllcant also annexed to the statement of defence copy of an affldavxt sworn: by Captam

Malco!m Peckham (Peckham) on the 15" of April 1999 and flled in certain
Proqgedmgs (No. HBE 17 of 1999). Peckham deposed thdt the huln;

any demurrage charges because it was not “stored or bonded” atan

atic vessel did not attract

it was unloaded from the dock “straight into the water a{ongside Princess Wharf”, and that

dockage charges in the sum of $676.00 were paid to Mari

Apphcam

Apphcam from the 10" of October 1998 to 12" of Nove

HEARING - MAGISTRATES” COURT

" The Action was set down for hearing on the 151 of Januéry 2001.

appeaiance for the Applicant. Apparently, the Responde:

$8, 684 00 was calculated under Regulation 13(1) of the Ports tAuthorlty of Fx

Regu!attms 1995, that being the first occasion Whe

ment;oned. From the material placed before me, it is not

On the 18™ of January 2001, the learned Ma

‘ Respéndeiwt.

judgn%ent. On the 13" of March 2001, the Applicant file d‘

Wlwiéh was heard on the 15" of June 2001. The learned

aside the judgment, but conditional on the Applicant pay

Peckham also deposed that security for the

iiime & Ports Authority of Fiji by the

nber 1998.

!
i
i
§
i

There was no

D the part;cu{ar Regulatsons was

| clear if a;ny evidence was led.

]

sistrate eme:ed judgment fOI the

a motion {o set aside the | udgme

|
§mg $8,68ﬁ.50 into Court thhm 21

ngh Court

nland freight st‘atiion‘_, that

pilot vesjsel was prowded by the 7

t by its C@unsel explamed hovv the;__f

Tdrlfﬂ '

Maglstrate made an Order settmg'

He also allowed costs at $275.00. The Appllcarwt dxd not appeal flom thefg»v
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vessel (pilot vessel), which arrived at the port of Suva on 16 Octé)ber 1998, was unloaded

!
from a ship “and docked at the wharf”. It was not cleared within 72 hours and remained

dockéd at the wharf for 100 days, from the 16™ of Octaber 1998% to 23" of January 1999,

Because of the nature of the cargo (the hulmatic vessel

being a iéoat) it remained docked

|n5tead of being taken into bond.

THE APPLICANT’S DEFENCE (ORIGINAL DEFENDANT)

- By an amended defence dated 17" January 2000, the Appiiéant denied liabiiity. The

Applicalwt also annexed to the statement of defence copy of an affidavit sworn by Captain
Malcolm Peckham (Peckham) on the 15" of April 1999

, and ﬁled in certain ngh Court |
Proééedings (No. HBE 17 of 1999). Peckham deposed tha

tthe hulmatic vessel did not attract

any demurrage charges because it was not “stored or bonded” atan pnland freight statlon that
it was unloaded from the dock “straight into the water a{o ngside Prmcess Whart”, and that

dockage charges in the sum of $676.00 were paid to Marltlme & Po:ts Authorlty of Fiji by the

/\pphcant

Peckham also deposed that security for the pilot vessel was provnded by the 3

Applncanl from the 10" of October 1998 to 12" of Novembe| 1998

HEARING - MAGISTRATES” COURT

" The Action was set down for hearing on the 15

appearance for the Applicant. Apparently, the Responder

$8/6f8?’4'.OO was calculated under Regulation 13(1) of the Ports 'Authorlty of H

Reg&!ations 1995, that being the first occasion whe

mentiﬁoned. From the material placed before me, it is not

On the 18" of January 2001, the learned Ma
| Resppndem.
judgﬁiﬁent. On the 13" of March 2001, the Applicant filed
Whiéh was heard on the 15" of June 2001.

aside the judgment, but conditional on the Applicant pay

The learned

!
{

of January 2001. There was no

Tanfﬂ ol
n the pagtlcular Reguiatlo_ns‘ was |

[ clear if any evidence was led. . |

sistrate enteied udgment f0| the

He also allowed costs at $275.00. The /\ppllcant {dld not appeal fl,om:th_e .

a motion {o set aside the judgment

Magistraée made an Order setting
! | ‘
ing $8,684.50 into Court within 21

t by its Cpunsef explained how ‘tlie‘ .
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days: That amount was not paid. Some 9 months later,

[
|

the Applicant again app!ie‘d td the

Magistrate to set aside or vary the Order, alternatively, forleave to a}apeal out of time from the

Order to the High Court.

{
!

The learned Magistrate dismissed the a)pllcat:on on the ground that lt was

misconceived because it was brought under Order 30 Rule 5 of the Magistrates’ Court Rules

WhICh empowers the Court to set aside judgments obtamed in the absence of a party He.

allowed the Respondent costs fixed at $120.00. It appears that that decision was gnven in

February 2002. Thereafter, the Applicant applied to the High Court

APPLICATION TO THE HIGH COURT

© Onthe 2™ of July 2002 the Applicant, by Summons

I

applied tb the High Court for leave

to appeal out of time from the judgment of the Resident Magistrate ngen on the 18" ofJanua:y

2001; That was the only application before the Court. Tt

e High Count (Pathik §.) xefused the

;

appiicatxon because of “excessive delay” in applying. The learned Judge noted thatihe Order

made by the Resident Magistrate for payment into Court was lgnoxed “for a whole year He' |

said that no good reasons were advanced for the delay, a

wouvld be unjust to the Respondent. Pathik . did not g

appéél, although the proposed grounds of appeal were before him,

PRESENT APPLICATION

ind concl 1ded that leave to appeal

50 into the merits of the proposed

- The Applicant has now come to this Court. By Summons déited 24" of July 2002, he

seek;sj!eave to appeal out of time from the decision of Pat

The fafpplication is supported by an affidavit filed on the 2
THE DELAY

- The judgment in question was given on the 18" of

extension of time to appeal was made on the 2" of july

ik J. gtven on the 15" of}uiy 2002

4 ofJuly

i

|

January 2

2002, T

2002.

001. The appl‘icatioin for

e Applicant accepts that |
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1hefe has been delay in applying for leave to appeal. The explanatton for the delay is that it

was'due to “mistake” and * ‘unavailability” of the Apphcam S sohcstor

i | L
Furthermore, Mr Howard for the Applicant tofd Pathik J. lhat e did not have the
money to pay into Court as required by the Magistrate s Olde‘r This is probably true.

Nonetheless, the delay has been substantial, and MrR.P. Smgh for the Applicant submlts that

notW|thstandmg the delay, the Applicant should be glven leave to appeal out of time because

the Charges raised by the Respondent for “storage” of the pilot vessel are not authorized by the

regu!ahons To deny the Applicant an opportunity to chaHenge thejudg ment would be ( unjust

to h:m and he points out correctly, that the question of | merits of the proposed appeal, was

not add ressed by Pathik J. It appears that learned Counsel appearlng before Pathlkj dld not. 2

\
addless him on the merits of the proposed appeal.

\
l
i
4

MERITS OF PROPOSED APPEAL

The Applicant says that the Respondent did not hiave a cause of action, and that the

judgment is irregular, and should not have been entered. The matter comes down to the

queétiorw whether Regulation 13(1) and Table 12 (being part thereof) permitted the Respondent '

to le:‘\};y the storage charges in respect of the pilot vessel.

|
|
| i

L ow }

Storage charges - Cargo o
13. (1) Sub/ect to this regulation, where gq)ods are Slored on the Aulh()rliy s

premises the owner of those goods shall pa y storage Charges to the
Authority calcufated in accor dance with Table 12.”

)
}
i

i

| Table 12, prescribes the chargeable rates for goods stored ]n containers, alwd go'ods -

stored in premises other than in containers. Goods stored in ptem|ses otherthan in contamers :

are further classified between those that are stored under ¢over (“ coveled storage”) and those

that are kept in the open (“open storage”). Different rates are chargeable In the mstant case,

the pilot vessel was not kept in “covered storage”. But Was itin open storage”?
' |
| |

M Lateef says that although the pilot vessel was offloaded into the water at the wharf,
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it was nonetheless “stored within the Authority’s premisés” within the meaning of regulation”

5

13. Furthermore, he says that the pilot vessel was in open storage’], and the Respondent was

entitled to levy storage charges applicable for open sty

orage and prescribed in Table 12.

Mr R P. Singh for the Applicant contends otherwise. He says th ai the word “premises” in

Regulatlon 13, means buildings and land and includes contamers on that land. It does not

mclude the wharf where the pilot vessel was docked, and that is vvhy he says the Mauttme &

Ports Authority of Fiji levied and collected dockage charges from th'e Applicant, in the sum of

$676 50 for the period when the pilot vessel was dockec at the wharf.

In the case of Hobhouse and Others v Wall [1 963]§2 All E.R.1604, at p.608 Upjlo L.J:.

said‘:-vj

“”

of the word “premises,” and, indeed, there is

Stroud’s Judicial Dictionary (1953), 3rd ed., Vol.

. pointed out in Lethbridge v. Lethbridge® : “there is

the word admits of a limited as well as an enlarged ‘sense, \and that the context and

+ surrounding Clrcumslances must “determine wh

We were very properly referred to a number of autlf)orities as to the meaning

a long list to be found set out in
I, p. 2272 et seq. As Turner L.J.
s no doubi on the other “hand, that

ther it Was used in an enlarged or

- in a limited “sense.” For my part, | do not think that one is really assisted by

N authorities on wills or other statutes. We must construe the words of the section ana’

. as I have already said, I do not think it is one which is easy of solution.”

| have considerable reservation whether the pilot
it was docked at the wharf. The wharf does not in my

“premises” in the regulation.

~In my view there is merit in the argument put for
have not found this a simple matter to determine, nor am
of the;wew that the Applicant should have the opportumt

Court and leave to appeal out of time should be given.

essel was in “open storage” when'

iew come within the meanmg of

ward on behalf of the Apphcam i

requ:red lo do so at this stage am

to canvass the issue before th;ey full

|

I Mr Lateef for the Respondent argued that the Resp! ndent vxj'fi be prejudiced ‘iﬂéave !

is g:ven that he has waited long for the fruits of its judgment, and should not be depnved of

it any Jongel On the other hand if the Respondent has nad legal authonty to levy the ch asges

2
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that it did, it would be unjust if the Applicant is now Compelled to pay the levy merely'r‘

because of the delay. It is a matter of balancing those two competmg cons;delatlons i

)
i
\
1
i

This Court has wide and unfettered discretion to extend the Ume for appealmg, tf itis

in the interest of justice to do so. In my view this is a proper case in which leave to appeai
out of time must be given, notwithstanding the long delay in makmg the application after the
judgment was given. ;

ORDER

Accordingly, I give the Applicant leave to appeal from the Judgment of Pathka glven

on thc 15" of July 2002 refusing the Applicant leave to appea! out of time to the ngh Couot .

from the judgment of the Resident Magistrate given on 18‘ of January 2001.

!

: - However, to ensure the prompt disposal of this appeal the }eai e is granted on condition

!

th at:}i

1. The Applicant shall file and serve the notice of appeal within 7 days ofthe date
of this Order. ' :
2. Security for costs is fixed at $750.00, and the Applicant shall pay the said sum-

into Court within 14 days of this Order.

© 3. The Appellant will comply with Rule 18(A) of the Court of Appeal Rule v\i/i'thin‘
21 days of this Order. :

4 In the event of non-compliance leave shall be deemed revoked.

Jai Ram Reddy
Presude




