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JUDGMENT OF THE COURT

Introduction

Under S 99( ) of the Constitution the Presrdent appoints and dismisses Ministers on

the adv1ce of the Prime Minister In September 200t, foilowmg his appointment the Prime

Minister, the first respondent, wrote to Mr Chaudhry, the plaintiff, as leader of the Fiji

Labour Party (FLP) inviting that party to be represented in the Cabinet. Mr Chaudhry replied

p'urporting to accept the invitation However the Prime Minister tendered to the second

respondent the Presrdent certain advice which led to the appointment of persons as

O

5 i“i isters. The Prime Minister did not recommend the appointment of any persons from the
 FLP nor was any such person appointed. By an originating summons issued in the High

+Court-on 25 September 2001, the plaintiff sought orders which would declare and give

effect”to the claimed right of the FLP under the Constitution to be represented in the

;‘._.Cabinet Before this CoUrt'}is a Case Stated by the High Court, dated 29 November 2001,
"posrng a series of questions of faw for our decision. This is not an appeai to this Court. The
.proceedings are in the High Court which will make the final decisions. Qur function is to
‘answer the questions of IaV\f, and we will address these in turn, but we first refer to some

‘general considerations.

The first and third respondents opposed the declarations and orders sought by the

piaintiff while the second respondent (the President) properly advised that he would abide

by the decision of the Court and took no part in the arguments. Reference in this judgment
to the respondents’ submissions or arguments is a reference to those advanced by the first

and third respondents.

The dec;sron of thts Court relates, and relates only, to questions of law arising under

fthe Constitutxon which of course is the supreme law of the Republic. Courts asked to
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interpret the Constitution deal with those issues as a matter of law. Courts do not make
Constitutions, that is the function of Parliaments. As is well known the provisions with
which we are concerned were enacted in 1997 after full consideration of all the issues by
the Reeves Commission, followed by a further careful consideration by the Joint

Parllamentary Select Commrttee UPSC), debate in both Houses of Parliament, and approval

by the Great Council of Chlefs

The Constitution an't be applied to current events and personalities, but is
unaffected by them. The rneaning of the Constitution in general and of s 99 in particular
| does not vary dependlng on the opinions or personalities of the polrtrcrans of the day. The
: dutles rmposed and the rlghts conferred by s 99 are the same whoever happens to be the

" Prime Minister or the leader of a party entitled to receive an invitation under s 99(5). The
questions before the Court arise in the context of specific Cerespor\ance between'
~ particular individuals, the leaders of their respectlve parties; but it would make no
| difference if their roles were reversed, or if different parties or personalities were involved.
The Constltutlon speaks and applies impersonally. The Court has no authorrty to bend or

' ‘:: amend the text

We turn to the main relevant provisions of the Constitution. Chapter 7 deals with
; Exeeutive Government, and Part 3 of that Chapter contains the specific provisions relating
to Cabinet Government. Governments must have the confidence of’ the House of
Representatives (s£97). The.; President appoints as Prime Minister the member of the House
Who,-;in the President’s opinion, can form a government that has the confidence of the

House (s 98). Section 99 needs to be set out in full. It provides:

" Appointment of other Ministers

99.- (1) The Présid’edt appoints and dismisses other Ministers on the advice of the

Prime Minister.




(2) To be eligible for appointment, a Minister must be a member of the House

of Representatives or the Senate.

(3) The P.' ime Mlnlster must establish a multi-party Cabinet in the wa y set out

in this sectlon comprising such number of Ministers as he or she determines.

- (4) Subject to this section, the composition of the Cabinet should, as far as
possible, farirly represent (he parties represented in the House of Representatives.

* (5)  In establishing the Cabinet, the Prime Minister must invite all parties whose
membership in the House of Representatives comprises at least 10% of the total
‘; membership of the Hou:se to be represented in the Cabinet in proportion to their

"numbers in the House.

| (6) If the l{’rime_Minister selects for appointment to the Cabinet a person from
' a party whose membership in the House of Representatives is less than 10% of the total
- membership of the House, that selection is deemed, for the purposes of this section, to

| be a selection of a person from the Prime Minister’s own party.

(7) If a party declmes an invitation from the Prime Minister to be represented
in the Cabinet, the Prime Mmlster must allocate the Cabinet positions to which that party
would have been entitled amongst the other parties (including the Prime Minister’s party)

- in proportion, as far as possible, to their respective entitlements under subsection (5).

(8 If aII parties (apart from the Prime Minister’s party and the party (if any)
w:th which it is in Coalltlon) decline an invitation from the Prime Minister to be
‘- :'represented in'the Cabme_t, the Prime Minister may look to his or her own party or

coalition of parties to fill the places in the Cabinet.
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(9) In selecting persons from parties other than his or her own party for

5

appo’intment as Ministers, the Prime Minister must consult with the leaders of those
partiés. _ |
S ;
Sections 3, 6 and 7 of the Constitution lay down certain principles which are
 relevant to its interpretation. Under s 3(a), in the interp’retation of a provision of the
| .Con'stitution, the Court must prefer a construction that would promote the purpose or
object underlying the provision, taking into account the spirit of the Constitution as a
whol\e._Se‘ctiér? 6, describ:ed as the “Compact”, sets out a number of principles fot the
’ ccv)nbd‘uct of govv‘e’rntnesnt} within the framework of the Constitution and other laws. We will
refer to these_ in more detail, but in brief, s 6(h) providés that in the formation of a
“government, full account is to be taken of the interests of all communities, s 6 (i) states that
to the extent that the interests of different communities are seen to Conflict, all the
ihtei‘ésted'partjﬂe's should negotiate in good faith in an endeavour to reach an agreement,

¥

" and <6 () raf s to the equitable sharing of power amongst all communities.

In1999, by the protedure provided by s 123 of the Constitution, the then President
referre‘d:;f:a number of questions as to the effect of provisions of the Constitution to the
Supréme Court. While, directly, the questions related to the composition of the Senate, the
© section of the ‘}C’onstitutionidealing with the appointment of the Senate (s 64) refers to and
drawg on s 99. Thus tfh’e Obinion of the Supreme Court answering the President’s questions
(The President of the Republic of Fiji Islands v Kubuabola & ors, Misc 1/1999, 3 September
1999) had to deal with aspects of the interpretation of s 99 and is relevant to some of the
matters now before this Court. It is convenient to describe the Opinion as the 7999
5upreme Court Opinibn. AS the Supreme Court pointed out, the opinion of that Court
prortOunced in; response to a reference by the President is necessarily authoritative as the
~true interpretation ot the: law and is binding on the President, the Government, the

Parltament_, the Courts (incltuding of course this Court), the Great Council of Chiefs and the

* people of Fiji generally. At page 6 of its Opinion the Court said:
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.a key concept embodied in the Constitution is power sharing. The questions referred to

6

th/s Court are essentxa//y concerned with how this concept operates in relation to the

Senate and Cabmet

Then at page 8, under the heading The True Interpretation of the Rights regarding -

" Senate Appointments the Court said:

A centra/ purpose of the 1997 Constitution is the sharing of power. The

B Repub/zc of the Fiji Is/ands is declared in the course of the preamble to be a multi-cultural

soc:ety ...... po//tfcal power is to be shared equitably amongst all communities: section
6(]). By sect/on 99(3) the Cabinet is to be multi-party. Shar/ng of power means limitations
of power. - This concept of sharing permeates sections 64 and 99. For the purpose of

determ/n/ng the quest/ons raised by the present reference, it must be given particular

We/ght in resolvmg any amb/gwty or deciding which of a number of possible

/nterpretat/ons must be adoptecl

After quoting s 3(a), to which we have already referred, the Court continued:

It follows that there is a distribution of political power quite different from

' that which may be: familiar under a traditional Westminster pattern. In a traditional

Westminster - style democracy a Prime Minister who enjoys the support of the lower
House can normally establish a Cabinet as he or she pleases. That is not the position in
the Fiji Islands. Political power is divided among a number of groups, persons and parties;

the sha’re of each is in some way limited.(9)

Plaintiff’s subnissions

Mr Griffith QC centred his argument upon s 99 of the Constitution and in particular
ss (3) to (9) inclusive. That group of subsections, counsel submitted, imposes a regime of

multi-party government. .The Prime Minister, it was argued, is not given a choice and an
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invitation to join the Cébirjet must be issued to all parties which meet the 10% threshold.

t
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"/ Furthermore s¢ (5) does not envisage invitations hedged about with conditions. It follows

that within Cabinet there may be groups with opposing views.

" n support }of his argument counsel for the plaintiff relied first upon the text of s 99
. |tself! se‘ct‘)n‘diy; upon;"t;we k(f»[ZonbstitUtional history which lay behind thé section, and  thirdly
upon the ”Kérik)v’levu ',D_eclgaration which was advanced as a contemporary document
reC(“)r:ding the deliberéﬁoné of the foundiﬁg fathers of the Constitution coming to grips with
ts pr‘actical abplicati_on. Finally the correspondence between the Prime Minister and the
lfe‘a‘c:i’ér 01% the F'LPE:waslf cailed in aid. All these ma.tteré are referred to elsewhere in this

]
!

o judgrhenf.

As to vthe effect of the Prime Minister's invitation and the correspondence it
bro‘rﬁpted, Mrv_vGr‘ibffith “ad\'(:anced alternative arguments. First he contended that the Prime
' /‘\Aihf}’ster’svlét‘tér‘ was,;as it 'éxpressly described itself to be, an invitation pursuant to s 99(5),
whilé thei plainfiff’s réé‘poase was a clear acceptance. Alternatively Counsel argued if»the
invitation was conditfonaf; then it failed to comply with s 95‘(5), the result being there had
beeﬁ_ no Qalid invitation. Either way, however, it was submitted the Constitution had been

breached.

The consequences of the failure to observe the requirements of the Constitution

were then examined. Stating there was no desire to “rake over the coa

}c'ou':;se!‘ for the p}aintfff said that while the plaintiff was entitled to the mandatory orders

!
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: - sought, he would bev.contént with declarations which vindicated his position and ensured

8

that the Constitution would be observed in the future.

- Appropriately, no criticism was made of the President. He had acted, as required ,
on the advice of the Prime Minister. Nonetheless the point was made that if the advice

 given was invalid because the Constitution had not been observed, the whole process was

thereby flawed.

AT, foHowed"frorh the above submissions that the plaintiff urged the Court to indicate
c'.léé‘rl:;/ by its idecision and the answers it provides on the Case Stated that the FLP

appo:intméntsi to the Cabinet should now be made without further delay.

- Replying to Mr Gageler SC’s arguments for the respondents, Counsel submitted that
" reliance on the traditional Westminster model of parliamentary government was misplaced.
" Section 99, he said, was a deliberate departure introduced to promote multi-party

_ government, and the resbondents’ contention that s 99 olught to be interpreted in terms

- of what would be workable under the traditional model should be rejected.

Address?rﬂg th‘e; féspz)ndents’ reliance on the Reeves Report, Couﬁse! submitted that
-~ the parliamentary histofy é;howecl quite clearly a fundamental departure from the Report’s
recommendations. Par!iarﬁent had adopted unanimously and without debate s 99(3) - (9)
' iﬁciuéive as the p:'reférredimechanism for forcing co-operation as part of the process of

i making multi-party government work.
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" First and Third Respondents’ Submissions

Mr Gageler for the respondents submitted that the question at the heart of the case
felafés not to the duty Qf tl.w;e Prime Minister to establish a multi-party Cabinet but to the
hatLlré of the 'n%lulti—pe_ifty C;binet he has to establish. The invitation under s 99(5) is the
mandatory fir_st ﬂs,tep‘ in whét szt be a bona fide attempt to find common ground between
the‘pérties involved. Iftlwé invitation results in sufficient agréement to establish that, a
r_:nultii_éparty goyemme‘nt will result but the respondents submitted fhat, if it fails, there i>s no

P B

obligation on t:he Prime Minister to include that party in his Cabinet. Subsection (3) places
oL i -
a dutgl on the Prime Minister to establish a multi-party Cabinet but the provision in ss (4)
that the composition of that Cabinet must, as far as possible, fairly represent the parties

represented in the House clearly envisages the possibility that the formation of such a

. Cabihet'may not be poésib:le.

The foundation of the respondents’” argument lies in their contention that this is not
a departure from the Westminster model but an addition to it. Read in the context of the
Westminster system, s 99 must be based on agreement between the parties that make up

t'he'Cabinet.

The framework within which the government is formed is set out in Chapter 7 of the
( Constitution. Part 3 is headed “Cabinet Government”. If that Part is read as a whole, the‘
respondents contended it is clear the Cabinet must consist of Ministers who have reached

sf'omé_'; consenss in their pé!icies because the political reality of Part 3 is that there can only
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be Cabinet government if the parties commanding a majority of the House have a

© willingness to work together.

T:hel rﬁyespondevnts p;oirjted ;)ut that the consensual nature of Cabinet government under
siecti‘cf")n 99 is réibnforc%ed by‘ other provisions of Part 3. Section 10} establishes the
requirement of éollective rﬁesponsik‘)ility. The consequences are emphasised by the terms of
~ the oath of office required by section 101 which precludes the disclosure in any way of the
Iéusinésé ér pro‘ceedings ofthe Cabinet. Similarly sections 107 and 108 require the
Covérnmént 6 ’ha‘vve the céhfidence of the House. These are fundamental requirements of
the_Westrhingtef system of_’government in which the members of Cabinet are sufficiently in
agreément to be able to support the decisions of Cabinet on the floor of the House. In
' t"u‘rn,i.those decisions mv_ustkbe acceptable to the majority of the members of the House.

tﬁ the réspondents’ésubmission, the principles articulated in the Compact,
particularly ih paragraphs (g), (h) and (1), clearly support the interpretation of section 99 as
envisaging a Cabinet on the Westminster model the members of which are in general

i

accord.

THe proposal of the JPSC for Cabinet government replaced the recommendations of
the Reeves Commission with the structure which, as later amended, found expression in
‘s;ec:tibn 99. The respondehts pointed to the difference between the draft Bill (at that time
ciauée 98) whi{c‘h piaCéd ain obligation on the Prime Minister to ensure all parties qualifying

for.membership of Cabinet were represented in proportion to their numbers , and the final
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form ‘of s 99(5) which only required him to invite in good faith those parties entitled to be
represented. This, the respondents suggested, is simply a procedural step towards
performance of the dgty under s 99(3) to establish a multi-party Cabinet. Section 99 gives
no }avb:_sé!u‘:te ri:g:ht to bxe:repjresented in Cabinetand, as a multi-paﬁy Cabinet will only be
beblchviefved if there ié substaﬁtial consensus, the Prime Minister must be able to decline to
accépt some parties.

P ‘ i

, THe res?onden»tsi, po?inted out there is no provision preventing the Prime Minister
frorﬁjimp(tjsingscondi';[ionsé)n the invitation. The 1999 Supreme Court Opinion clearly
established the right of the Prime Minister to reject a conditional acceptance. Their
submission is that it est‘abl‘ished a requirement only to act reasonably. As there is nothing

in the section to say the invitation must be unconditional, it should not be read in such a

restrictive way, subject to the requirement of reasonableness

In sumrharising his case, counsel for the respondents suggested that, in a
nwod[fication of the Westminster model, his interpretation was con-sistent with and
Workgble in th:,e overavH fra‘:mework established in Chapter 7 and was in accordance with
the réasoning in thé 1999 v.Supreme Court Opinion. That framework arése, he pointed out,
from the Reeves Committee’s view that the South African méde! could not work in Fiji and
the cirafting history of the provision shows a desire not to adopt such a system in Fiji.
FinaHy he subrjwit‘ged that tﬁHe plaintiff’s suggested interpretation of s 99 would lead to a

period of constitutional experimentation which the couniry could ili afford.
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‘ Counsé! asked the Court to find that the Prime Minister’s letter of 10 September
2001 properly and reasonébly made it clear that the guiding policies of the Cabinet would
l;e tihj(:)sev of his;pa;ty. T'he‘jresponse by the plaintiff in his‘ second letter that same day,

J whlist pufbortf‘ilr‘\g ‘on a;ccepé the invitation, showed, by the reference to clause 4 of the
Koro]evu Decl‘aration, thatrhe intended to take the policies of the FLP into Cabinet. The
respéndents contended this was a condition so incompatible with the terms of the Prime

Minister's invitation that ittv_was reasonable for him to treat the response as declining his

i invitation,

+ The Constitutional History

) T:he '1990 ;Conéfitu:t.ior} was promulgated to restore parliamentary democracy after
Il.he:f98[7 mmtary coup It_éwas not the product of a consensus among the citizens of Fiji as

'evl whole and the Reeves Committee stated that it did not meet the widely-shared desire for
" a system of government that took proper account of Fiji’s multi-ethnic character . The
autﬁérs of vthe‘ 1990 Con’stitution acknowledged its interim nature by providing for its
r:'ev‘ibéji/v withinﬁ 'yeér;, |e before 25 July- 1997. In September 1993 both Houses of
Pari-i»émen't urjkaﬁimously résolved that a Commission of Inquiry should >be set up to review

the Constitution with appropriate Terms of Reference.

- The Reeves C‘omm'ission was established by the President on 15 March 1995 by a

£

Com“missicﬁn which required it to “review the Constitution promoting racial harmony and

national unity and the economic and social advancement of all communities” and “to
Y ,
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recommend constitutional arrangements likely to achieve the objectives of the
Constitutional Review” (Report of the Fiji Constitution Review Commission Appendix B

 pp75as)

The Commission made its report to the President on 9 September 1996. lts
r_ecohﬁmendations included in 9.148 that the time had ‘come when most seats in the House

ﬁ_‘_»: ofb Ré‘e;pr’ése.znvta.ti_;\vbfesfvsho‘tj!d Eno ‘longer be reserved for particular coﬁernities but should be
épéﬁf k:seats: wrth “ ce;ﬁ;:iid;tes ‘being elected by voters of all communities. However
recommendation 9.154 was that as a transifional measure there should continue to be
some reserved seats. It recommended a Hou’se of Representatives of 70 seats comprising 45
, b;peh‘:_’c,eats and 25 res“e‘rveéj»seats including 12 for. Fijians and 10 for lndQ-Fijians. [t said in
C)166 that it s;w _”th;at prgpoﬁion of open seats'tc:> reserved seats as the bare minimum
ﬁecéééary to allow them to act as a spur to the development of multi-ethnic politics”. Its
' recommendations in Chabter 2 “Strengthening the Constitutional Foundations” included:
: "The'klprimary “goal of»z Fij-"i.’s constitutional arrangements should be to encourage the
.i:‘ ebme'Arkgjence ofﬁﬂultvi-e'_thr‘wic};governments”; “The Constitution should continue to be based
on thé Westminster system of parliamentary government”, and that “Power-sharing should
i: be aélﬁieved through the vovluntary cooperation of political parties, or increased support for
a g'enﬁinely multi-ethnic party”. The Commissioh said (2.61) that “There was wide support

3

for the idea that all ethnic Eommunities should have the opportunity to play a part in the

-

o Cabinét”, and (2.69) that:
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...progress towards the sharing of executive power among all ethnic communities
is the only solution to Fiji’s constitutional problems. Constitutional arrangements
which will encourage the emergence of multi-ethnic governments should be the
primary goal. ; :

14

It rejected a submission that Cabinet should be formed from all parties, in

proportion to their representation in the Lower House subject to a minimum threshold

(9.8

7). It r’ecorhr‘hen'd__éd ,’i‘?nstead that the Constitution should maintain the system uncler

v{vhi’tzh a govefnment must have the support of a majority in the Lower House in the
expectation that the propdsed changes in the electoral arrangements would encourage the
i emergence of multi-ethnic parties or coalitions that could form a government (9.98). It

» c_ontihued (9_.99): %

;

" This approach has the advantage of ensuring that, in normal circumstances, a
united  government will be in a position to secure the implementation of its
policies.  The concept of “winner take all”, condemned in a number of
submissions, will still apply, but it should no longer have its present effect of

“ allocating government and opposition, not only between parties, but also between

.. ethnic communities,

The repvlcs)rt waﬁs’tabﬁi‘ed by Major General Rabuka, the Prime Minister at a joint
B meeti-ng of- both Houses of Parliament on 10 September 1996. The joint meeting referred
;;the report to the 'JPSC‘, coﬁprising 23 members from the six largest parties and the Prime

Mfinistér and the Léaderbftbe Opposition. The JPSC submitted its report on 13 May 1997.
';:‘;lts: re‘cv(Ci)mm'énda%iéns iﬁdudéd the following dealing with multi-party goverﬁment:

G.1 The Reeves Commission had recommended that the primary goal of Fiji’s

- constitutional arrangements should be to encourage the emergence of multi-ethnic

governments. In agreeing to this principle the JPSC has gone further and

stipulates that the Constitution would include provisions that the Prime Minister

. ‘must establish a multi-party Cabinet which would, as far as possible be a fair

= " representation of all parties represented in Parliament. A constitutional threshold
~.should be set to provide the basis of representation therein.
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G.2 ...
G.3..}
G.4 In the event that parties invited’ to join a multi-party executive government
decline to take up the invitation, the Prime Minister shall have the flexibility to
form a Cabinet from within his own party.

The JP_SC?rejected__ the formula of representation recommended by the Reeves

Com'fnission (9.9) and recommended that there be 46 communal seats and 25 open seats.

On 23 june Major General Rabuka, speaking in the Lower House of Parliament,
r"pov'ad tHe secoqd readihg of the Constitution (Amendment) Bill 1997. The Bill as
| i‘ht'r(aduced ‘c.ori.tain"ed; siecti‘io.nb3 as it subsequently appeared in thev Constitution and section
6 in ivvts final form but Withaut paragraph (). Clause 50 which aHocated’the 71 seats in the
 House of Rebresentatives became s 51 of the Constitution Mthout amendment and clause

63 dealing with the composition of the Senate became s 64 without amendment.

{

Clause 98 ’which became the basis of s 99 of the Constituﬁon contained six
E sabseyctions. The first two are identical with the corresponding subsections in s 99 but the
! remaining four subsections were significantly different from the rest of the section as
eﬁaded.' quélauée (4) provided for a threshold of 4% of the total membership of the
House of Rep'rés.ehtat:ives as the basis for an entitlement to proportiohaf representation in
_ Cabir’]’et. Although it confe‘rred such an entitlement and ss (5) contemplated that the Prime
5 Minister would invite minority parties to be represented in Cabinet it did not in terms

vregquiriv(fe thé :Prime {Mini;ter‘:to issue such an invitation. The Bill containéd no provision

’ ,‘f‘,équi'i/aleht‘ to 5‘99(6) which provides that when the Prime Minister appoints to the Cabinet
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a person fronj‘ a party whose membership in the House of Representatives is below the

16
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510‘% threshol& the représentation of his own party in Cabinet will be reduced. Further
the BiH contained no provision eqﬁivalent to s 99(7) which requires the Cabinet positions
to which a minority party would be entitled, but for its refusal of an invitation from the
Primve Minister,' fo beua!!bcated amongst the other parties, including the Prime Minister’s

" party, in propdrtion to their entitlements under s 99(5).

Clause 3 of the Bill which dealt with the interpretation of the Constitution differed in
rpinv,oyr ways frém the provision proposed by the Reeves Commission. Clause 5 contained
3 .thé ébmpactkb;éfweer;i ﬂwe ‘;‘)eop{e of the Fiji Islands along the lines proposed by the Reeves
Comrﬁission (Re-port 676—7;) but with significant differences. Paragraph (6) of the Compact
as r‘ecommenbde»d by the Reeves Commission, broadly cérresponds With s 6(g) of the
Consﬁtution. Both refer to a situation where “it is necessary or desirable to form a coalition
gbvefhmeht fro:m émon:g cémpeting parties” but unlike paragraph (g) as enacted paragraph
 : .(6) féferréd n;t onl;/ ;to “their willingness to come together to form or support a

- government” but also to “the compatibility of their policies”. Paragraph (I), which is

| quoted later, added a further principle to section 6.

“In this second reading speech on 23 June 1997 Major General Rabuka said

: (Hansard 4437):

- The provisions of chapter 7 dealing with Cabinet government make a fundamental
change to the formation of governments in Fiji. The provisions contemplate the
_formation of multi-party Cabinets in which parties whose membership in the
- “House of Representatives reach a particular numerical threshold must be invited
‘by the Prime Minister to participate in Cabinet. I should mention that this is one
section of the Bill that is still under active discussion and the final form will
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depend on the consensus or agreement that will emerge from further consultation
with the Joint Parliamentary Select Committee and from the general debate that
will ensue in this honourable chamber.

The normal practice by convention is that the political party or coalition of parties
that win the majority of seats in the General Election is invited to form a
Government. Here, the intention is to go a little further. Clearly, we shall need to
~ weigh very carefully the benefits of showing greater political goodwill in this way,
~and the practical importance of having a system of Cabinet government that is
. decisive in providing leadership and is able to maintain the discipline of collective
. Cabinet responsibility and unity. There is also the need to maintain a credible and
effective opposition, not only to keep Government accountable but also to give
the people an alternative choice of Government.

o He continued (4439):

' The most important area where we have made our Constitution a positive

- instrument of inter-ethnic co-operation and national unity is in our acceptance of

. the concept of a multi-party Cabinet, providing for the representation and

~ participation of the different communities in Fiji, both in Cabinet and in

Parliament. ... We have to move away from the ethnic divide that for the past five

- years has been a divisive and unhappy feature of this Chamber. We cannot make

" any real progress in promoting national unity in Fiji unless and until we have

- representatives of all communities sitting together in Cabinet and s:ttmg alongside
_each other on both s:des of this Chamber.

: On 2 Julvyi1997 Majer General Rabuka moved in Committee that subclauses 3, 4, 5
E‘and 6 of clause 98 of the Bki‘H be deleted and that ss (3) to {9) which became subsections of
| 5 99 be subsfituted. This amendment was carried without debate

‘Clause 98 of the Bill differed significantly from the provisions contemplated by the
Reeves report. When it was amended in Parliament no atteMpt was made to amend what
'gbecame section 6 to make paragraph (g) reflect s 99. However as counsel for the plaintiff
su%miﬁed paragrapﬁ (g) is dfﬁrected to the formation of a government, the process dealt with

: :"é_ivn s 98 and not with the appeintment of a Cabinet, which is dealt with in's 99.
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,_, The pri.ncip‘l_?evs referred i_f_to in s 6 cannot be enforced by the courts because section 7(1)
prévides that they are fnon—justiciab!e. However s 7(2) provides that they must be
consideredv in interpreting the Constitution. In this case those principles are of no
relevance because what became s 99 was extensively amended without s 6 being
a?‘niended, bgcaijse 'nonéj of the principles in section 6 deal with the appointment of a

L ' * '
because as will become apparent in the next section of this judgment, in

| Cabinet; and
our view the meaning of s 99 is clear. The principles in s 6 may help to resolve the

meaning of the Constitution where this is not clear. They cannot be used to alter the

‘clear meaning of s 99.

i

The Interpretation of Section 99

Section 99, in pa&icu!ar ss(3) to (9), is at the heart of this case. Subsection (3)
: jim'pc)ses the basi;c duty: v,’_;’The Prime Minister must.establish a multi-party Cabinet...”.
bSect“i:bnlgé-l ‘({1‘12) givés adc}ed emphasis to the word “must”: |
For the avoidance of doubt use of the word must in this
Constitution imports obligation to the same extent as if the
kw.ord_: shall were used.
| That duty of the Pr“ime Minister is to be carried out"”:’n the way set out in this
sectioﬁ” - a | réference to the later subsections, considered shortly. Subsection (3)
concludes by empowering the Prime Minister to determine the number of Ministers

 who are to comprise the Cabinet.
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Subsection (4) thén states a further requirement about the Cabinet’s composition.
That composition should, as far as possible, fairly represent the parties represented in
! thé House, again s'ubjlect to the terms of the section. The composition will not
né;esséri‘!y Feflect%é‘(ac""‘;!y‘ the representation in the House for the foHowing reasons.
Subsect;oh (5) excludes ‘from the mandatory invitation those parties with less than 10%
of the total membershipfof the House. Subsection (6) provides for the reduction of the
sha}re héld by the Prime Minister’s party to the extent that the Prime Minister appoints to
: thé:Ca‘b‘iwnét‘ a‘ ;persbfn vfrof‘:n a party with less than 10% of the membership of the House.
SLib;eCt?‘Oﬂ‘S (7:5 and.(8) grovide for the re—al}location of Ce}binet seats if parties decline

the Prime Minister’s invitation to be represented in the Cabinet.

i

A further qL‘Jainficfation arises from the impossibility of exact arithmetical
proportionality. The qualifying words (should, as far as poésible, fairly) do not give the

Prime Minister any discretion to depart from the requirements of s 99.

It is convenient to mention here a contrast between the wording of ss(3) and of
- ss(8). The latter expressly contemplates that the Prime Minister’s party and another
party mayvbe “in coalition”, while the former requires the Prime Minister to establish “a

niuiti;pafty Cabinet”. D
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Subsection (5) imposes a duty on the Prime Minister in support of the
requirements of a multi-party Cabinet and proportionality stated in ss (3) and (4).

The Prime Minister must invite any party with at least 10% of the membership of the

'Hous'e (a*qulaliffed pérty) to be represented in the Cabinet in proportion to its

numbers in the House.
That duty is stated directly and simply . Whether viewed in isolation or in the

context of s 99 as a whole, the words of ss (5) provide no basis at all for allowing

 the Prime Ministe’r’to i‘mpose any conditions on the invitations he must make. To

répeat the precise terms, the Prime Minister “must invite [qualified} parties ... to be
represented”. Section 194 (7) which provides that those upon whom functions are

cdnferred have power to do everything necessary or convenient to be done for or in

- connection with thve' pe}formance of those functions does not help the respondents.

Section 99 (5) does not confer a function, it simply imposes a duty.

Section 194(7) is however relevant to the Prime Minister’s function of

f' for'ming a Cabinet and to the process for the accepting or declining of the required

invlitation. For exémpie, it. would allow the Prime Minister to make reasonable

requirements about the time, place and method for acceptance of the invitation.

L The duty: of the Prime Minister to issue the invitations is naturally and

~:di'reft:tly matched by the “entitlements” of qualified parties to be represented in the

Cabinet (ss(7)).
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To summarise, the words of s 99(5).read alone and with the other provisions
of 599 are plain. They require the Prime Minister to issue an invitation to

qualified parties.. No more. No less.

The argument before the Court however went beyond s 99 to the other
' p__foviéions of Chapter 7, to the Constitution as a whole, and to broad propositions
babout‘Cab'__inet government under the Westminster system, as well as to the

constitutional history which has already been reviewed.

Part 3 of Chapter 7 establishes Cabinet government. Sections 97, 98 and 102
’? _provide that | govemhjents must have the confidence of the  House of
Répreséntat%ves, fhe éabinet is collectively responsible to the House for the
governance of the State, and a Minister is individually responsible to the House for
all acts done by or under the authority of the Minister in the execution of his or her
. office. Thé oath or afﬂrmation for due execution of the Office of a Minister
1 e>m.'phasises ;thé Colleétive character of Cabinet responsibility and Cabinet
cohfidentia_lity. The Prime Minister must be a member of the House and Ministers
must be members of the House or the Senate (ss98 and 99(2)). The provisions for
.the formation of new governments, the dissolution of Parliament, and the

. appointment and dismissal of a Prime Minister turn on whether or not the existing

1

or proposed government or Prime Minister has the confidence of the House (ss 97,

98,107-109).



- The system of parliamentary government provided for in those provisions is

“recognised in the Compact which states certain principles on which the conduct of

government is based: -

(g

the formation of a government that has
the support of a majority in the House of
Representatives depends on the electoral
support received by the various political
parties or pre-election coalitions, and, if

it is necessary or desirable to form a

o

(0

[0

coalition government from among
competing parties, depends on their
willingness to come together to form or

. support a government;

in the formation of a government, and in
that government’s conduct of the affairs
of the nation through the promotion of
legislation or the implementation of
administrative policies, full account is

~ taken of the interests of all communities;

’tov? the extent that the interests of

different communities are seen to

- conflict, all the interested parties

negotiate in good faith in an endeavour
to reach agreement;

the equitable sharing of political power
amongst all communities in the Fiji

Islands is matched by an equitable
‘sharing of economic and commercial
power to ensure that all communities

fully benefit from the nation’s economic
progress.
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As earlier récofc{ed these principles are not justiciable except to the extent
that they are made the subject of other provisions of the Constitution or a law made

under it.

Part 3 ‘provides for the appointment of the Prime Minister and the other
ministers. The first step is taken by the President in the exercise of his or her own

judgment. The President appoints as Prime Minister the member of the House who

in the Presicdent’s opinion can form a government that has the confidence of the

Housé.' If the Prime Minister’s party does not have a majority in the House, the
P;rime Minister will hax}e reached an agreement which satisfied the President that he

or she can form a government that has the confidence of the House.

The Prifne Minister then préceeds to les.tablish a Cabinet. Under ss99(1) and
(‘é) the Presidént abpo}jnts and dismisses Ministers on the Prime Minister’s advice:
the Présidé;ni hasfnb diﬁécretion. Mihisters also lose office if the Prime Minister does
(s105(1)(a) and (b)). Apart from the requirement that Ministers shall be members of
one of the Houseé, énd the critical proportionality provisions, the only‘othér
constraint on }'the kPrirhe Minister when forming the Cabinet, is that, if selecting
‘pf;efsohs"frd;m other pq&ies, he or she must consult with the leaders of their parties

(s99(9)).

38



Apart from thé provisions for a multi-party Cabinet, the constitutional
provisions just summérised appear as an orthodox statement of the Westminster
systerh of:parliamentary cabinet government. In brief, the Executive is drawn from
Parliament, it must have the support or confidence of the House, it is collectively
résponsiblé_ té the Hﬁouse, its members - are ‘subjbect to related obligations of

confidentiality, and it loses office if it loses the confidence of the House.

The question which arises from these provisions is whether they qualify the

duty imposed by s99(5), and enable the Prime Minister to impose conditions on an

¥

inﬁvi-tationtéj be répresénted in Cabinet. We think not. The obligation placed on
tP;e PrimeMiniéter is clear and precise. There is no ambliguity. There is no necessity
for reading in any words. Any practical difficulties that may arise in the working of a
'm/_‘uvlti—party Capinet.can_not affect the clear meaning of the words.

The 1999 Supreime'Court Opinion makes it clear that a prime object of the
Constitutibn is to promote the sharing of power. A consfruction which would allow
a Prime Minister to impose a condition requiring a qualified party 1o agree to
:cbnfo-rm to thg poficiés of the Prime Minister is contrary to the Opinion of the

§

SUprefne Court.

We therefore ho!d that s 99(5) obliges a Prime Minister to invite, in

unconditional terms, parties which have 10% or more of the membership of the
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House to be represented in the Cabinet in accordance with that provision.
‘This means the invitation to participate in Cabinet may have to be issued across
‘political lines. The text, the context, the history and the 1999 Supreme Court

Opinion lead inexorably to this conclusion.

The Questions

We turn to the specific questions.

(1) ' Was the Prime Minister’s letter of invitation of 10 September 2001

~ consistent with his obligation under 5.99(5) of the Constitution?

The results of the General Election in August/September 2001 were:

S_bqosoqd Duavata ni Lewenivanua (S§DL) 32 (45.1%)
~ Fiji Labour Party (FLP) 27(38.0%)
. ’Con“servaéive Alliance/Matanitu Vanua (CAMYV) 6 ( 8.5%)
New Labour Unity Party (NLUP) | 2( 2.8%)
National Federation Party (NFP) 1( 1.4%)
United General Party 1( 1.4%)

Independents 2( 2.8%)
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It will be seen that no party had obtained a majority of the seats. However,
on 6 September 2001 the first respondent, as leader of the SDL party, wrote to th‘e
President to the effect that he had formed a coalition and had also obtained the
"support of ce;‘[aln other members. In the result he commanded the support of a
majonty of the House On 10 September 2001 the President appomted him as

Prime Mlmster.

The Prime Minister’s letter to the plaintiff, the subject of Question 1, is
annexed as Appendix A [n brief, it commenced by referring to the requirement of s
v99( 5) of the COﬂStltuthﬂ that the Prime Minister should invite all parties receiving
at least 10% of the total membership of the House of Representatives to be
represented in Cabinet. Then it extended an invitation to the plaintiff and his party

“in accordance with the requirements of the Constitution”.

Next the Prsme Minister stated he had formed a coalition and had the
n‘ecessary numbers in the House to govern. He continued that the policies of ”
Cabinet” would be based fundamentally on the policy manifesto of the SDL as the
leading party of a multi“-party coalition. Pointing out that on a number of key issues
his policies and those of the plaintiff were diametrically opposed, he said he did not
think there was a sufficient basis for a workable partnership with the plaintiff’s party
in-his Cabinet. He eon.'ytinued that there could be no compromise on these issues.
Hé said hisiwas the majority party and it was “simply inconceivable” that his party
Should allow a situation to arise where they became a minority in Cabinet. The
Prime Minister said that he had set this out very clearly because in the present

circumstances the requirement of s 99(5) was “unrealistic and unworkable”.

Constructlon of documents of this kind is a question of law, see Wooc/house
Ltd v ngerlan Produce Ltd [1972] AC 741, 753. Undoubtedly, the letter was

ed to convey e invitation required by s 99(5). As seen the primary position
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of both sides was that it was, in fact, a valid invitation in terms of that provision,
although for different reasons. By way of alternative, the plaintiff’s argument was
that the letter of 10 September was a conditional invitation and thus, according to
the interpretat}on of s 99 we have adopted, contrary to the Constitution and invalid.

Indeed in a subéequeht letter dated 12 September, written after the plaintiff had

"réplied to the invitation, the Prime Minster stated that Mr Chéudhry had not

ekpressly:accepted “the basic condition” that Cabinet policies would be based

fundamentally on the policy manifesto of SDL. The 10 September letter however

has to be construed objectively, the issue being how the recipient reasonably would

interpret it. The objective interpretation, in our opinion, is that the letter contains
the invitation required by s 99(5). In addition, it advised (or one might bsay,
warned) the plaintiff of the way the writer intended the affairs of Cabinet to be

conducted. The letter did not ask the plaintiff or his party to agree.

Some of the respondents’ arguménts suggest a perception of Cabinet
governmenf under ’thev_iConstitution not consistent with the views on power sharing
aﬁd limitatfons on power expressed in the 1999 Supreme Court Opinion. Section
99 provides for a mode of Cabinet government significantly different from the.
traditional Westminster model. Descriptions of the latter, however authoritative in
other countries, cannot control the meaning of s 99, nor can the potential
difficulties, real or imaginary, of a Cabinet constituted in accordance with that

provision, if unambiguous.

The respondents argued that s 99 does not contemplate that any party will
have an absolute right to Cabinet participation. The formation of a multi-party
Cabinet will occur, they said, only if the relevant parties are able to reach a

consensus that makes this practicable.

We agree with this only to the extent that the section does not provide that

ion under s 99(5) must be represented in Cabinet. A
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recipient may wish to remain in opposition, and the potential leader of the
opposition may prefer the privileges of that office. What s 99(5) confers however is

the right to an invitation in terms of the section.

{

We answer Question (1) Yes, because the invitation was unconditional.

(2) If the answer to (1) is No;

(a) __did _the Prime Minister breach any

; . constitutional _or_other legal duty by

proceeding to advise the President on

the appointment of Ministers?

(b) was the appointment of Ministers on 12,

" 19 and 26 September 2001 invalid?

“In view of our answer to Question 1, (a) does not
require an answer. During the hearing counsel informed us

that they no longer required the Court to answer question 2(b).

(3) : (i) Following his_receipt of Mr Chaudhry’s
‘ second letter dated 10 _ September (the

Acceptance letter) was the Prime Minister

required, by .99 of the Constitution or

otherwise, to tender such advice to the President

as would lead to the appointment of a cabinet in

which the FLP was represented in proportion to

“its numbers in the House of Representatives?




(i) Alternatively, was Mr_ Chaudhry’s second letter

;conditio_nal, which could be treated by the Prime

Minister as_if Mr Chaudhry had declined the Prime

Minister’s invitation?

_ Since the Prime Minister's letter of 10 September was an
‘unconditionair invitation as required by s 99(5) coupled with
information or a warnrng, there is no difficulty in construing the
;piarntiff’s response as an unconditional acceptance. His letter, also
dated 10 September, is attached as Appendix B. His statement that the
FLP’s participation would be in accordance with the Constitution
added nothing since its participation would necessarily have to be in
i »accordance wrth the Constitution The Korolevu Declaration is a
poiiticai compact and neither the first respondent nor his party were
srgnatories. The letter stated it was an acceptance of the Prime
Minister’s invitation, but like the Prime Minister’s letter, it went on to
give additional information. As with the Prime Minister’s letter
however this did not make the letter conditional. The piaintrff s reply

did not ask the Prime Minister to agree to anything.
Thus our answer to (i) is yes, and to (ii) is no.

(iin Did the PM have a discretion in the matter?

Since there was a valid invitation followed by a valid
‘: acceptance | consequentiai steps must be taken in accordance with ss
(3), @), (6 )_and (9) of s 99. By virtue of ss (3) the Prime Minister has a
discretion as to the total number of Ministers, but the composition of

the Cabinet is governeo by ss (5), and the representation of the FLP

ol



must be in proportion to its numbers in the House. [n that respect
the Prime Minister does not have a discretion.
Our answer is that the Prime Minister has no discretion but is

required to tender to the President the advice referred to in Question

(3)(0)

(iv) __If Mr. Chaudhry had declined the Prime Minister’s

~ invitation, could the Prime Minister then proceed in

© 1 accordance with section 99(8) in the formation of his
- Cabinet?

As Mr Chaudhry did not decline, an answer is not required.

(4) : Following his receipt of the Acceptance letter,
' -~ was the Prime Minister required, by s.99(9) or
~ otherwise, to consult Mr _Chaudhry in relation
' to_the selection of members of the FLP for

inclusion in_the Cabinet?

The answer is Yes.

30 ((‘5

(5) Has the Prime Minister breached any constitutional or other

legal duty by

'(;1) ) ad\_/ising the President to appoint a
- Cabinet _that does not contain any FILP

- members; or

(b) not consulting Mr _Chaudhry in relation
to the selection of members of the FLP
for inclusion in the Cabinet?

" It follows from our previous conclusions and reasoning that in both instances the

_ answer s yes, the Prime Minister breached a constitutional duty.

(6) Is the Prime Minister presently in breach
of any duty imposed by the
Constitution or other law in:




(a) n:ot advising the President to appoint FLP

members as Ministers: or in

(b) not consulting Mr. Chaudhary in relation
to the selection of members of the FLP
for inclusion in the Cabinet?

Again, it follows from our previous conclusions and reasoning that in both instances

'the answer is Yes the Pr;me Minister is in breach of a duty imposed by the

Constltutlon

Were the appointments of Ministers by the President on

7)

®

12,19 and 26 September 2001 invalid?

In establishing a multi-party cabinet as requested under

(9)

section 99(3) is the Prime Minister obliged to invite a party or

parties _which do not meet the required percentage

entitlement?

o f tl;e an:éwer to (5)(a) or (b) or (6)a) or (b) is ves, does this

' (10)

Court have power to grant relief in the terms of orders C and
D in the Originating Summons?

"I the answer to (2)(b), (5)(a) or (b), (6)a) or (b) or (7) is

ves, does this Court have power to grant relief in the terms

of order E in the Qriginating Summons?
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N lfthe plaintiff succeeds in any of these matters, nonetheless
' should the Court extend him reliefz

Counsel informed us that no answers were required to these questions.

 We direct that our answers and the reasons for them be returned to the
" High Court. Council agreed that costs should be dealt with in the High
Court.
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Cepzomile 5790 307808

- 10" September, 2001

-
/
i

SUVA, FLUI

APLEADIK A

" Hon. Mahendra P Chaudhry
- Leader o :
Fiji Labour Party |

SwAL

~Dear Sir,

It is a requirement under section 99—(5} of the Constitution

“that the Prime Minister, once appointed, should invite all
parties that receive at least 10% of the total membership of
" the House of Representatives to be represented in Cabinet.

‘This morning 1 have accepted appointment as Prime Minister

3t -the invitation of His Excellency the President. In this
capadity, I now extend an invitation to you and your party in

‘accordance with the requirement of the Constitution.

w1l Shou!d, hoWevér, be candid in stressing that I already have

the necessary numbers to maintain and sustain our position
in the House of Representatives as a viable, stable and
effective Government.

Ty
. 7
Thic is the annszxure marked /! . ralerred to

i the Affidavit of 77 ATIETTDEN . L GrmbrRy,

R L i P o~ e e bt
| S o Sworn this 95144 éf'p . olf/+ betore mai

/
A (C/o.mrr.i:sionnr fer Oallix
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PRIME MINISTER
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- I have already formed a coalition with like-minded parties
and indiv ddais based on consensus and  voluntary
ag{eement |
The nolicies of my' Cabinet will be based fundamentally on
“the policy manifesto of the Sogosogo Duavata ni
i Lewenivanua, as the leader of this multi-party coalition. Our
’, pohmes and your policies on a number of key issues of vital
concern to the long-term stability of our country are

| -f_,‘d;ametncallgy opposed. Given this, I genuinely do not think

~ there is sufficient basis for a workable partnership with your
“party in my Cabinet. Indeed, for my party, there can be no
compromise on these issues. We have been given a clear
and decisive mandate by the people who have voted my

;partyf in with the largest representative group in the House

of ‘Re»p.rese@tatives. “As such, we have no mandate to make
~any changes or adjustments to the policies on which we
have been elected.

There is also the make up of the House of Representatives
as the outcome of the General Elections. We are the
méjo’rftyparﬁ\/ﬁand it is simply inconceivable that we should
allow a situation where we become the minority group in a
Cabinet we have been entrusted both by His Excellency the
President and by the people to lead, What Fiji needs is &
stable Government and the Sogosogo Duavatz ni
Lewenivanua is fully capable of delivering that with its
coalition of like-minded parties and individuals. '

H



134

By

1 have set this out very clearly because in the present
circumstances, the reguirement under section 99(5) of the
Constitution is both unrealistic and unworkable.

i However I give you and the whole country a firm assurance
Y that we shall govem Fiji in the best interests of all its people.

;' Yours fatthfu!ly

/:ﬁ

MB,

[ L Qarase ]
Prime Minister
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10t September, 2001 3

: Hon Laisenia Qarase -

: © Prime Minister of the ReDubhc of the Fiji Islands
+Prime Minister's Office & (e i the

iGovererent Buildings
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and'to my letter bearmg even date delivered to you ea_rher today [ have much
pleasure in informing you that the FLP Parliamentary Caucus has had mature
deliberations on your said offer of today and has authorised me to inform and
:*.advice you that the FLP accepts your invitation under Section 99 (5) of the
;. Constitution of the Republic of the Fiji Islands to be represented in the Cabinet,

1 .f’haﬁl\ you for your invitation and FLP looks forward to working together with
your pari‘y to rebuild Fiji in a spirit of national reconciliation.

My party's pafticipation in Cabinet and in government will be in accordance
with the provisions of the Constitution and with that of the Korolevu Declaration
- —Parliamentary Paper No I5 of 1959,

1 wish to kindly bring to your attention clause number 4 of the Declaration
which reads as follows:

““4. The manner in which the Cebinel conducls its business.

(&) Cabinet'decision making in Governmenl( should be on a consensus seeking
- basis especially with regard fo key issues and policies.

(BEY Par S Lo J rm ey e :
b/‘ arties re Fz@a&‘uacu in the Cabinel nay express ana recoc

views on the Cabinel decisions bul Members of the Cabine! mus{ comply
with the principle of collective responsibility.

S All Corrcé.pondcnvc_ to be addressed (o the Secret drv -General :
, P 0. Box 2162. Government Buildings. Suve. Fili s, Phone: (6791308602 Fax: (6791307829

oo
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(c) Consensus seeking mechanisms in cabinet should include (he formulation
of a broadly accepltable policy framework, the establishment of Cabinet
commitlees to examine any major disagreemen!s on policy issues and the

U establishment of flexible rules govemmg communications by minislers to

i3+ (helr respeclive party caucuses.”

"}.-F\,Jﬁhermore I reserve my nght to address you further at an appropna e tlme

he consuliative process as envisaged in
fConsfnumon and parUCLajlv in reqards to the am:om*mM of Mxmv'e'c
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