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JUDGMENT OF THE COURT

This appeal relates solely to the terms of the summing up in a murder trial. It
was not in dispute that on 9 November 2000, an hour or so after giving birth, the appellant
;k',‘UEd iwer male éhild by burying him alive in a swamp. At the trial the only issue was whether
e crime was murder or infanticide. In the unanimous opinion of the assessors, it was the

'mer and the Judge (Shameen J) agreed. The formal grounds of appeal were:

1.  That the Learned Judge erred in law in not adequately and/or
sufficiently and/or misdirected herself and/or the assessors on law or
purpose of the offence of infanticide.
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2, That the Learned Judge erred in that she did not properly and/or
adequately and/or misdirected herself on the issues of the Standard
and, Burden of proof.

]

'z” the ﬁé‘-{naltﬁ.ﬁCOde (Cap.17) Infanticide is defined as follows:

“205. Where a woman by any wilful act or omission causes the death
of her child being a child under the age of twelve months, but at the
time of the act or omission the balance of her mind was disturbed by
reason of her not having fully recovered from the effect of giving birth
to the child or by reason of the effect of lactation consequent upon the
birth of the child, then, notwithstanding that the circumstances were
such that but for the provisions of this section the offence would have
amounted to murder, she shall be guilty of felony, to wit, infanticide
and may for such offence be dealt with and punished as if she had been
guilty of manslaughter of the child.”

i

T?he éppellanf;[, together with her child from a former relationship and her current
partner were living with and dependant on appellant’s mother. The family was subsisting in
difficult social conditions where a further child would have exacerbated problems and been
unweicome. The child the appellant was carrying was from her former relationship, but she
H,éd been unable to bring hérself to tell her current partner the truth about that. Unsurprisingly
there was evidéhce that during her pregnancy, the appellant was depressed. Evidence
regarding the appellant’s mental state after the event was conflicting. In a statement aﬁerward.s
S{he said she killed the baby bécause he was not the child of her present partner. While it is
|

!mpoésible to avoid feeling sympathy for the appellant in the predicament in which she found

herself, we are satisfied that the grounds advanced do not justify allowing the appeal.
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In summing up the Judge gave the assessors the definition of infanticide, from

ch it is self ev?i_dent*:thé:'t what is required is tha})t at the time of her act the balance of the
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ap‘pe}lar:;t{"s | mrmdwas digfurbed because she had not fully recovered from the effects of
: k'il’dbirt}h, The judge é}wo;e not to put any gloss ori 'c’Srr;g"'ivé*é"' further ekﬁilanatién of those:
"r‘oy§‘sions nor did the nature of the case require it. A Judge is free to explain to the jury that
he pjurpose of the Iegifsﬁlatikon creating the offence was to afford ﬁ;vomen mitigatioh from the
"n‘éé;équences jof mu:'rc;ier ;Nhere the balance of their minds had been disturbed through
v'__h‘il'dijirth, but it is not obl‘igatory for Judges to give such an explanation. Normally counsel
wo&lﬁ make the point anyway. Counsel cited a passage from Smith & Hogan’s Criminal Law
"ém Edﬂ, 362) rehearsing a number of reasons why infanticide should be considered less |
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épféﬁensible than cher forms of homicide. Without doubting the correctness of that

i i

"'ropdsition, we do not accept it was necessary for the Judge to explain the nature of the

ffence to the assessors in such terms.

Counhsel subr::nitted that the Judge ought to have given greater emphasis to the
vidence about' the unfortunate and difficult social environment in which the appellant was
iving. It was not suggested that the Judge’s summary of the evidence in this regard was
naccurate, merely that it was unduly brief. In a case like the present, if the Court is satisfied
hat at the time»thei‘ balance of the accused’s mind was disturbed, it has to decide whether this
was because the accuged had not fully recovered from the effects of childbirth (or whether
here was at least a reasonable doubt about that). On that issue, the circumstances in whi'ch

he accused had been living may be relevant. They may have impeded the accused’s
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overy. On the other hand the Court might regard them as the cause of the symptoms the

cclised was exhibiting.
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\/\/hat the Juage said under this heading was:

“In considering these matters, you may consider the accused’s
statement to the police, in which she told the police she had killed the
child because it was not her partner’s, the evidence of her partner of
her depressed and withdrawn behaviour before the child was born, the
poverty and deprivation of her home circumstances, her mother’s
attitude to the possibility of her pregnancy, the lack of support from
the real father of the child and her own lack of education and
resources. You may also consider that both Doctors gave evidence that
the accused was depressed a few hours after childbirth.”

In tl?e circumstances of this case we do not criticise what was said (it was
C‘?rt?_"ply;not uh}favouriééle to the appellant) but perhaps it bears emphasis that the issues are
he;tﬁer at the ti.me thé baiance of the accused’s mind was disturbed, and whether this was
due to the causes set oQt in the statute. Counsel told us that in the United Kingdom, there had
Deen a Report by a Law Revision Committee recommending that the available causes should
be e}‘x“panded byvft%;e inclus{_bn of environmental and family stress, but this recommendation

. . i :
had not been actioned.

Counsel emphasised the evidence which tended to show that the appellant’s
mind was or m»éy have been disturbed. As a!ready noted, there was also evidence the other
way;. The Judge | appro'priate‘ly summarised the testimony relevant to this iséue, the critical and
for bréctical purposes the only issue in the case. The conﬂicting possibilities were advanced

by counsel at the trial and fairly put in the summing up. It was for the assessors and the Judge
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The;seéohd ground of appeal encorﬁpassed two separate propositions. The ﬁrét
cussed on thg} Judge's diriection regarding the assessment of thjé appellant’s own evidence.
hAel passage én.which thi}):_s submission was based stated that it was the assessors’ duty to
-¢on§iderthe appellant’s evidence carefully and assess it along with the other evidence in the
ése i:n the same way as they would treat the other evidence. The complaint was that this
"cou‘ioi‘ bé misulnde_r.stfjc’;d' a?s meaning that the appellant carried fhe onus of proving her

éjssért:ions. But immediately preceding the passage complained of was the following:

“The Accused gave evidence on her own behalf. She was not obliged
to do so. The burden of proving this case lies squarely on the
Prosecution and never shifts to the accused.”

'r

When the reléevant portion of the summing up is read as a whole, the appellant’s
contention is unsustainable.

| _
The second proposmon related to a passage to the effect that the issue was
TVWhether the appeliant kaHed her child intentionally or knowingly, and whether at the time she
’Vdvid ‘so, the balance of her mind was disturbed as a result of the effects of childbirth. The

~tOmplaint was that the Judge did not immediately tell the assessors there was no onus on the



In fact thﬁésﬁmming up continued as follows:

“You must remember that it is the Prosecution’s duty to prove malice
aforethought, and failing proof beyond reasonable doubt of that, the
Pmsecution s duty to prove that the accused did a wilfil act thus
causing the death of her child whilst suffering from the effect of
({h!idbf;fh. .

A little later the Judge said:

“..covyou must consider all the circumstances of the case to decide
whether the accused killed her child with malice aforethought or
whether she: did so whilst the balance of her mind was disturbed. You
must remember that it is for the Prosecution to prove that the accused
was not mentally dlsturbed by childbirth, it is not for the defence to
prove that she was.”

Later there is yet a further passage emphasising that in respect of either offence,

the onus of proof was on the prosecution.

In the light of these passages there is no poséible ground for complaint regarding

the summing up on these grounds. It may be helpful however to add the following.

Where infanticide is the only offence charged, clearly the onus is on the
i g 3

Pros'écution, in the usual way, to prove each element of the offence: R v Karolina Adiralulu,

Criminal Appeal No. 11 of 1983, judgment July 1983 at page 8.

Where the charge is murder, and the defence wishes to raise infanticide as an
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“In section 171 of the Criminal Procedure Code (in which a charge of
murder ma yébe reduced to infanticide for the same reasons as render
infanticide an offence by section 205 of .the Penal Code) no'probative
onus rests on the accused. In that situation if infanticide were to be
raised as a matter of defence such would not be for consideration
unless there is in the evidence for the prosecution or in evidence
adduced by the accused, a sufficient foundation of fact on which such
a defence may be based. Thus there is initially an evidentiary onus
resting on the accused but when the necessary foundation of fact has
been held to be laid the question becomes, not whether the allegation
has'been proved either on the balance of probabilities or beyond
reasonable doubt, but whether upon the whole of the evidence the
Crown has proved guilt beyond reasonable doubt.”

Appeal dismissed.

i - }
ative for tbe Court’s consideration, the position is not so straightforward. We endorse the

tollowing passage from the judgment of this Court in R v Karolina Adiralulu, also at page 8:
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