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The appellants were- charged with !arceny They appeared in the Mamstrates g

[
C

The State appea!ed The appeal came before Towns!eyJ on17 September 1999.

B‘/ his j dcment delivered that day, he allowed the appeal quashed the acqunttal and ordered



The course of the proceedings.
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The complaints 'containmg the charge against the appellants were issued on 7
September 1998. On that day the charge was read and explained to the appellants who both

5iéaded not guilty. The case was adjoumed to 13 October 1998 for mentiohﬂdhily.. On that day



“I have considered the submissions of both sides. The Proseculion two

witnesses who are not here are from here in Tavua. Prosecution

should have found out from them well before hand their availability or

otherwise and inform this Court and the Defenice Counsel of their

difficulties. To come to court on the morning of the trial and ask for

an adjournment is not accepted by this Court, Vve said in Suva, Ba and
saying it now in Tavua. N

As for the part-heard it is out of the question to be entertained by this
Court because | am here only as a Relieving Resident Magistrate. I've
been given instructions also by the Chief Magistrate not to take any
part heard case as it will cost us a lot of time and money. -

As to the length of time this case has taken | agree it was first called on
7/9/98. But as the Defence Counsel submitted, this offence has been
hanging around his clients necks for over 6 months. It is their right to
ask quick disposal of their Cases. Section 29(3) of the Constitution.

In view of the above, I find that it is very late to come to Court now
and ask for an adjournment and I order that the application for
adjournment be refused.”

The charges were then read to the appellants who again pleaded not guilty. The

in~ hlS decnsnon the udde revxewed the hlstory of the case. He consndered an -

author ty to which counsel for the appellants referred Macahill v Regina FCA Cnm App No

43/1980, where the Court of Appeal, on the facts of that case, came to the conclusion that the

- refusal to grant an adjournment was not a propér exercise of judicial discretion.
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He expressed his conclusion as follows:

“In this case therefore it is this Court’s view that the Magistrate was far too
anxious to refuse an adjournment and acquit the respondents. He did not exercise a
judicial discretion; did not look at the previous history of the case; did not inquire
whether witness surnmonises had been served, and when; or when ‘the prosecutor first
got knowledge of disobedience to the Court’s process: A!E had to be subservient to the
Court’s and the defence’s predilection not to have a part heard case. The case was
quite a serious one. justice was not done to the State.”

The principles upon which an appéllate court should act when reviewing a
“‘c‘l"gcision by a judge or magistrate to grant or refuse an adjournment are well settled. The judge
or magistrate has a discretion as to the proper mod‘e and time of trying an action. The exercise
of that discretion should be interfered with by an appe“ate court only in exceptional cases.
If it appears that the result of the order made in the court below is to defeat the rights of the

barties altogether_ or to do an injustice to one or other of the parties, the appeHate court has i

In the present case we are satisfied that the Magistrate exercised his discretion

on a wrong principle. It is apparent from his decision that we have reproduced above that he



- fFor these reasons-we aré satisfied that the decision reached by the j_udge in the

P,

High Court was correct. )
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Eichelbaum JA, Presiding judge
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