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APPELLANT

-and-

PETRIE LIMITED

RESPONDENT

s

Dr Sahu Khan for the Apg
M R, Krishna for the Respondent

Date and Place of Hearing : 23 Novembper 1957, Suva
Date of Deliverv of Decision 23 November 1997
DECISION
Bv his summons flled in this marer on 27 August 1997, the appellant, who was
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the appellant is the Official Receiver as trustes (n pankruptey of the 2state of Abdw

garim, 1t is Mr. Kanm who has had the camiaze of the mawsr. No doubt the Official

eceiver’s consent was obtained to this course. Taere 18 no =vidence of this. The matter
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If the appeal had been filed within ume. the appellant would have had an appea]

as of right and would not have nesded leave. Bur the aprellant is weil out
N o - ‘ : . -

T23S0I1S IOT UlIS W 1il be menuoned in 2 moment, dul because fe 1S oul of fime ae Tzouires

the iteave of the Court pursuant o :he provisions of s,

-~ = o S oy ~ b s T P - " an - -
Cap.i. Zd 1978 a single judge of the Court of Appeal man 2uienc
‘he time vithin an apolicatio 2 10 2pTeEal Tmay oe

12 Court of Appeal Rules Cap !2. Rav !
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ect 1o the provisicns of the ruie, svery notice of appeal shall be Aled
-

and served under rule 15(4) within the peniod of 6 weeks from the date on which the

judgment or order of the Court below was signed, entered or otherwise perfectad
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refer o this In 2 momen{ but, oetore [ do 30, racant

judgment of the learned President of this Court in Sundar and Anor v Prasad (No.
ABUGO22 of 1697, 10 November 1997, His Lordsnip said (at 5.9 that the faciors

wers normally taken into account when cealing wwith an application !
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In order 1o come to the question. Il IS necessary to refer briefly © some of the
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that there was 0o confract O tenancy. [A2r€ i3 nus an initial question whether the
remaining provisions of the Act upen which the appeliant rslies have application. The
next provision is 5.7 which relevantly provides that, except in the manner provided by the
Act, no contract of tenancy of any agricultural land subsisting at the commencement of
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Act in force before the commencament of the Agricultural Landlord and Tenant

3 T Q74 i ! - TO7TT < v PU T~ N e ]
{Amendment) Act 1976 on 1 September 1977, shall pe entitled o o2 2 single

: ‘ STTRer A <] ne tha sz iy AT bl ammrraer AT s Amaa e S
Sxiension (or a [Uriner SNISnsion as the case mav 2 01 nis <oniract of enancy or 2

period of 20 vears unless, during the term of tne conrract, the tenant has faled 0 cultivate

1

the land in a2 manner consistent with the practice of good hushandry or the conirac: of
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tenancy was created before the commencement o1 the Act and had at the commencement

,..

of the amending Actin 1976 an unexpired term of more than 30 vears.

R T N

S LT _,O\\/ 273

of iribunals. The powers there specified ars 1ot 07 relevance ¢ the MAaliers !0 Juesion
2, which is in Part [V, deals with the funcuons of iribunais.
the essential powers of wibunals provided for. None of these expressly empowers the

tribunal to extend the pernod of any tenancy but s.22(1)(k) provides that a tribunal may

exercise anv other power or duty conferred or imposed by or under the provisions of the

Section 37 provides for the circumsiancss in which a landlord may terminate a

contract of tenancy. In the appellant's submission :his is the applicable provision in the

present case. His complaint is that the apoellant has not purported to act pursuant o 5.37
10 bring the tenauncv 0 an end. If he had done so. he would have had to give the nodcs

orovided for in the section and thers would have besn applicable provisions. in the event

- - mctaliichad » 0 . e hae A crmat AL ramamers
that 11 were estanlisned nal tnere wear2 or2aches o7 he Ccopniract 217 isnarcy o
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Prior to this Summons coming on. for hearing, ihe solicitors for the partes nad
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peen directed 10 make written submissions. Tais thev did. Zixiensive submissions wars

After [ had read the submissions and realised that the respondent’s submissions

had not dealt with the question of the Trespects of su
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I gave both parties the opportunity of making oral submissions. This was done on 25

November. At the same time [ raised quesiions conceming the practice relating to the

wriren submissions provided they were lodged no later than 26 November. [ have read

1-

the two sets of submissions which were received out they do not, in my opinion, take the

maiter further. Counsel for the respondent had made it ciear i1 his oral submissions that
he contested the construction of the Act

1

ppended 1o the respondent’s submissions

T

[ have read these but thev do not appear to me 0 shed direct light on the quesiion which

The material before the Court suggesis that the mibunal as it existed nrior 0 ihe

1576 amending Act
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January 1974 Indeed, in para 14 of uts counter-claim, the respondent pleaded that the
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10 a4 :<ase regisiersg o

appellant was originally the lessee of the land pursuant

December {937 for a period of 21 vears fTom | January 1932, Paragraph 5 of the

hat the then imibunal had granted an sxtension o7 :h

Ao < ~ N T e Th S TIST
ease 07 "nel iS85 than 0 years from L oJznuary 1574

[ was referred by counsel for the appellant (10 s.13 in the form in which 1 was

before the 1976 amendment. [ will not o :0 the terms of the section as it was then 5uL. as
form

[ understood him, counsel for the appellant contended that the Act in 1s then
provided for the grant of extensions by the tmbunal. He said that there was no power in
the present tribunal 1o grant an extension and that the tribunal had had no such power to

grant an extension since the 1976 amending Act came into force.

=y

The problem [ have with this submission is that the provisions of 5.13 say that 2

conrtract of tenancy created before or exiendad pursuant o the

tenant holding under a

t the 1976 amending Act is w0 be zntitled 0 be

provisions of the Act in Iorce before

& oy Al . - P £ -3 o Ya F oo~ ~fTs =T - -~ P -
tenancy for a period of Z0 vears. Counsel for the appellant sirengly supmitted {haf the
correct s1ew of the isgislation was thaf tiere was an aulomalic 2xi=nsion of 20 V2ars and
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TANL SUCh dn SXIEnsion.

each contract of tenancv 1n force betore the [57¢

extended for 20 vears from the date of the expiry of the tenancy or an exiznsion therzof
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granted by the earlier tribunal before the ameadments took e
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Recause of the use of the word “granted” in the secton [ was originally inclined
;0 take the view that !

specinic provisions i {

~aysed me o wondar wh
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W ovlew on the malter 20 all Nimer than

case. Inmy view there is an arguable case. but m saving that | cugnt not

of anv appeal based on the point is likely to be,

1 successful party recsiving the fruits of a judgment s, of course, prejudicial. But the
appeilant would have had an appeal as of nght if ne had filed the notice of appeal on or
before 3 June. If [ now give leave to appeal and provided that the appeal 15 nstituted

within 7 davs of my order, it will be early in Decamber when 1t is tfiled. A period ol 6

- L Slemnal A . F B H bR - !
ersesn the [inal dav [or appedl 2nd e ume wien an
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months will thus have elapse

appeal is actually instiruzed.  Part of that period has beesn taksn up with he

of itself 1o warrant the dismissal of the application.
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substantial public importance. If the point is good. it mav have a material bearing on

aumbers of contracts of tenancyv which 2:ast in this countrv. [ agree with counse! for the

the person who may suffer as a consequencs of this will be the appellant rather than the

.

solicitor. The solicitor was also careless in making application in the first instance o the

High Court. Thar was a a plain error. It is someumes said that clients should not be visite

fl_.

by the sins of omission of their legal advisers. But the other side of the coin is that
parties affzcted by what those solicitors fail 1o do are not only the clients whom they

represent but the other parties to the litigation. There is an increasing sympathy for the
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view that problems of this kind are not solved by overiocoking the detaul

1.

but by leaving it to the client 10 bring an acton for negligence so thar damages will be

(

recovered as a consequence of the solicitor’s bre of duty.

which has to be exarcised must be exercised n 2 balanced wav. Having reflected on the

matter. and not without some misgiving, I have reached the conclusion rhat [ should make

[ have thought about conditions. Unquestionably there ought to be 2 condiuon

1

imposed that the appeal be lodged within 7 days of today and rhat it be prosecurad

[ agree with counsel for the appeilant that the point he wishes o raise is a poinr of
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expediriously. Any failure in that regard may resuir in its dismissal.

securiry provided pursuant to the provisions of Rule '7 of the Court of Appeal Rujes n

Before concluding, [ should mention the application for a stay of procesdings.

: irhk

Neither party referred to this matter in either their written or oral submissions. It may

1
oe

that theres 1s some azreement about the matter ot which I have not bezn informed. But in

the absence of any submission about the application, [ have not dealt with it. The view

may be taken that it would be a proper case for a stay because sxecution of the judgment

would take away trom the appellant the subject matter of the iitigation. If a stay is sull

required a fresh application can be made. Of course, if the appellant does not provide ¢

security which will be required pursuant to Rulg

continuation of any order for a stav,
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