
IN THE F1J1 COURT OF APPEAL 

CIVIL JCRlSDICTIOi'i 

crvn. APPEA.L NO. ABC0049 OF 199'7 

THE O FF1 C L-\.L RE CE l'r"t: R 
as trustee in Bankruptcy of E:irnte of Abdul K;.1rim 

-and-

PETRIE LI:\,IITED 

RESPONDENT 

Dr s~,\11_: Khan for the AoDellar:c 
. . ii 

0lr. R. l:C.rishna for the Re:spond,::::rH 

Date and Place of Hearinl:: 25 >iovember 199:, Suva 
Date of Deliverv of Decision 

DECISION 

B~1 his summons tlled in this marLer on 27 .. ~ .. ugus-c l 997. the appellant .. 'sr-ihC \"\i3S 

3.ppeal OLlt of t1rne. 
-, 
1 ner~ 

Receiver's consent \vas obtained to this course. There is no :::v1dence of this. The rnatLc;r 



was not mentioned by either pany in their \Vritten submissions or otherN1se :md " snail 

deui 'Nl Ih che 
. . ... ~ . . '. 

r:ghLS Oi LCY:ants er 8.gI:CLlltura1 

question ac the triai of the action. the princ:p2.l question which seems ~o ):3.ve Jcci..1p1ed ::-:.e 

attention of the Court at firs, mstance was whet.her or not the :ippellarn vvas entided :o :he 

freehold (itle to the land pursuant to an oral contract of sale 1,vhich \Vas said co have been 

panly performed. On that issue he failed. Although there are grounds stated in (he 

1 ' ,~ l 1 ' ' ' l I l 1 ~ ' 1 ! 1 1 proposea notice or appc2.l \vTctc:1 wo 1-"lu er;ao e cce quest1on. 1,vnetner tn.-;; 2.ppel12.nt ,,,.,as 
; 

enmlet. ;:o ~he freehold of the proper:y ,o be raised in the Coi.;r: of ,~_poeal. che p~,nci,;Jal 

grounds appear to reiace rn the question ;,1,hecher or nm tfie respondent vvas emidec. to 

briug w an end the tenancy which, in [he all:emanve, the appelb.1c( ,:-,la1ms to have. 

claim \vas chat the orig1nal contrac~ of re::1ancy v:.hich he had was ex.Tended by che 

operncion of ihe Act 1_intil 200L\.. 

or leasehold. in the 

the way the learned pnmary Judge ( Lyons J) looked at the r:1at:e~ H.e c.1smisse,.:: the: 

appe!lant's claim, for possession ·' ' o t ~ne [and ' . orougnt 

respondent and ordered the .~ppello.nt to vac2re :he prexises. 



If the appeai had been filed witl:Jin cime, r.he appellant 'Nould have had 2.n appe:.1i 

as or rig.ht 2.nd would not have needed leave. 3m the appellant :s ·;veil 01.n of :i:;T,.e. ':":1e 

:he lea\e or the Court pursuant :o ::ie provisions cf s . .:::.D(b: •.Jt' :he Court or Anoe::il Ac, 

prov1des :hat subject to the prov1si.ons of :he ruie. every noc:ce ,)I 2.p-pe:.1\ 

and served under rule l 51_J.) withir: the period •)f 6 1,veeks from che date on '-vhicn the 

judgmem or order of the Coun belo\Y \Vas signed, entered or ocher,vise perfecced. 

The practice of the Coun: is to regard the order as has been 

sealed. The orders in the present case were seakd on 22 April 199"7. The judgmer:, had 

been deiivered on 18 April 1997. It fo!iows thar :he time for appealing was 6 ,;veeks from 

a liri::le over -1- months after the order -.:vas sealed and a little over 12 1,veeks after the time 

for fi lin,z :he aoDeai exoireci on 3 June l 99:. 
- ;. .I. 1 

• 1 m a rnomenc ou(, before I do 30. I 

judgment of the learned President of (his Cou.u: in Sundar and .-\nor v Prasad 1So. 

,-\BC00:2 of 1997, 10 :'.<overnbe~ 1997). His Lordsr11p sa1d {3.t o Si 



...!. 

our of time were che length of the delay, ~he re::i.sons for the delay, d-1e degree ,Jr' crejudice 

:o the responder-re if the lI-J"9lication \Vere granted~ 2nd the ;rospe~: er"' ~he iLten.ded 3.ppeal 

' . 
•.lLie c: e-r~d. 

consicie-reC: ~ ~ 

23.SCS. 

The evidence concerning the reasons for delay called in the appellant's .::ase rn.av 

be sur:unari.sed 2.s follows-

T~e aooellar:t is ~ ooor mar: and ori~inallv did nor have the res1.;urces ~o lc.d:7 .e an 
l J. ~ .._, w ::;} 

anoeal. T'r11s of course \Vas a rerere::ce w :\'Lr. Kar:::: a.rw r.cc tc che Off.ciai 

Recerver. 

~either .\,fr. Karim nor his solicncr tcok an', steDs to seai the order umil .Ju.ne 

4. Orcginally the appellant's ::.;olicitor 1,,1as 1.mder the impress1cn r.hm cb,c: a.ppropr,ate 

procedure for applying for the extension ,Jf time 'Nas by 3.ppl:cacion co the 



elapsed since the period for lodgmg an appeal or· right had exp1red. Beiore the 

application was made. :he 3.ppellant's solicitor \Vent co :he Registr:i to seal :he 

request of the respondenL 

~ . . ' . ' . . . . ' 

.:.L jaG ~c ~1J.r~sc.1c:1cn. :o ?=-:.n~ :nc ,)r-:.e::- ·.v:-:1-.::~ ',V:J.s 321_:s::~. 

.......... • ' • '. ~ ~ . . ~ 1 ' . • • - .... • ' 

1 i1ere ts tJ.1sagreement oer\11een rne souc1[or3 ror tne parues as ~c \Vhe~ner ct1e h:gn 

Court's lack ofjurisdiction 1,vas brought :o the artemion of the appellam' s solic1:or 

before 15 ~.:\ugusL T:1ere has beer1 no cross-cxaminacion s.nd I 1~2.ve not been 

referred to the record of the proceedings in the High Court. I '-Vould not have 

regarded it 2.s a useful exercise to purs12e this mat1er. I make no fi-2.ding about ic. 

) . It \Vas after 15 Aug1.:st 1997 chat the applicacion no\1, to be s2onsidered \Vas rm.ck 

w tbis Court. But :he respondent 2.nd his solicirnr must ha•,-e been a.1:vare o.t che 

appellant's ,vish to appeal once che Summons in the High Court ·vv2.s ser1ed. Thar 

',vould have been no la1:er than the end of June, within a month or' the expi~1 of the 

pe:iod for appeal. 

The evidence on the pcint is not expuc1t. but n ·_,s.,-ould :1ppcai likely 

\vere not :l'Nare of 1,vhac had happened bec:rnse a sealed copy o:' the order v,as not ser,eci 

They only learnt of the face that the order had been sealed s'r.on:ly before tr,e 2.pplicat1on 

to the High Court \Vas rri.ade aL the end of June. 



Counsel for the appeilam ias strongly submitted thar it 1Nas 1mprcper for [he 

' . . ' ' 

:re: .. ::~ ,::::.::~.~:: ·Ji...:: :s :1c;:: Jct:ge~ ~c ser:·: ~: ..:r:r:_ stcos --11: :::.:---:e~ .. :c 

28 days are usual})' spec:ric:d as the period \Vithin \vhich an appe:ll may· be brought :2s o:~ 

right. Time for appeal then runs irrespective of whether the orde:;- h2.s beer. sealed ,.:;r 

entered. In FiJ;i c:1e matter is of c:i~ic2.l impo~ance because it d-::terrrijnes the coI"r-LuerLcinz 
' -

' 
have referred in Sundar v Pnsad. His Lord.ship said (ar p.5) rhaI he was unable to :'i::.d 

serv-e a coov on Ll";.e other oarr\/. H~ said that. in the absence of J.TI'i such r..iic or -or2.c:ice 
~ ~ j. ., .,. ... 

direction. the uruderH thinsz for auv urosnec~i•ie a.coeilant :o de 1vv3.s ~G sear-:h -che file r)r 
~ _,, ~ l ,,. .., ~ 

3.ppe2.L r r· 
rdS 

r' • ' ' Lor;:.snro ?' :..-, •;:.. 
-~ .l. .. ,, ·-~ 

general rule, :my party perteclmg a judgment should automac:cally se,ve J. •:op:✓ on :he 



the onus aiways remains with the Appellants w ac.: expeditiously and m compiiance with 

:he orescribed Rules~'. Because the dace of the seaiing of an crde:-- ~~xes :he time \Vhen :he 

penod for an appeal begins to rurL [ res-pectrUll:.,: 2.gree Lhat good prs.c1ice rcq11ires 2. :Jar=~,,· 

. ' ,, 
:L :-:-:J.> OC d.S ".,-,,;~:: 

_...,.,_.~, .. ,1\": 
\...!.L!"-'"-''--'-vL.:. ',VQlC.'J. ororess1cI: :c 

prcfess1on ~o 1scertain from judgme:1.cs. Tl-1ere Geeds tc De more general not1ce ;_:{ f,,vt-:ar 

seems to be a desirable practice. 

Nevertheless, the solicitor for the respondent ,vas quite right to ta'.<e the vie•,,v that 

he \VC.s r..oi: bound to sz:rvc a sc:11cd copy of the order. le v-.'as, as he subrr1ltted v,,:2.s th~ 

c::1se. the 2.ppellant's obligat10n i:c be astme to i:he fac, chm the orders made or1 18 :--\prd 

of the cor..duct of rhe respondent's soliciror 'vvhich has been urged upon me m ·•NTTtten 

1 • • I 1 1 \ • '..., ...... h ,, suor:11ss,ons .oagea on oe:1at: 01 C1e appe11am. I \vould regard the rn.2.rte-:- ~a.ther as an 

1..1.nfonunme oversight oy the appellant's soiicirnr and. of course, a watter \,·hich I m:_ts: 

take iriLO account in determin.ing \vhether or no( leave t:::; appeal should be ::;~2.n~ed. 

my cons1deracion of the matter co the question wher.her there :s an arguable poinc basc::d 

upon the provisions ot· the Act upon wh:ch the 2.ppell2.nr reltes to establish chat ::.e has a 

tenancv of the land. 



In order to come rn the quesi:ion. it is necessary ro refer orier1y ,o some of the 

Jrovisions of the Act. .. Contract oi Tenancy" 1s de:::1ned m s . ...:. c,t me _--'_c: co :::1e;:in :1:-iy 

thar there \Vas QO i.:onrract or tenancy. L n•ere ~.:, ~nus 2.n 1r.iti2.i •Juesti:Jn 'vvheci1e:-

remammg provisions of the Act 11pon •,,vhich :he appellant relies hav::: 1pplication. The 

next proYision is s. 7 \vhich relevantly provides that, except in the m1I1c1er prov~ci.ed by the 

Act, no contract of tenancy of any agriculmral land subsisting at the commenceoent of 

the Act or thereafter is to be terminated by the landlord or by ,he tenant of such land 

\vith.tn Ehe tem1 fix~d by 5L~ch conLr2.cc or ciu.ri.~g 2.n extf:r,s:oll. 

ihe provisions of ch:::: .~.ct. 

Section 1.3 provides for the e:nension oI· comraccs or tenancy. Subjecc to :he 

orovisions of the Act relminsi: lO the terrnination of a concrac~ of cenanci. a tenant holdinz 
J. ._, .. ..... 

under a contracc of tenancy· creared before or extended pursu3.nc to d-:e provisior~s of rte 

.--\c;: in force before rhe commencemem or r.he Agricultural Landlord and Tenant 

r.-\rnendment) Act 1976 on l Se;:itember l . -:. sh2.ll oe eT'ctltld 'C 

oeriod of 20 vears uniess, during: the -cem1 of the comract, rhe cer:.anc hc.s fr .. ded r.o cLtlti;, 1tc 
~ .I . -

the land in a m2.nner consistent 1,vii:h the pracuce ot .. good husban,i,y ,y the concrac~ ):· 



9 

cenancy i.vas created before the coIT.w1encemem of :he .-\ct and had at che com.rnencemem 

of the amending .-\c: in 1976 an unexpired term of more chan JO ve:irs. 

•,,vhich is :n Par: IV. de::Lls 1:vnh ,he functions of cribLmals. There one iincis 

the esse:1tial po 1:vers of t:ribuna1s provided ror. >ione of these expressiy· emDmvers the 

tribunal to extend the period of any tenancy but s.2:2( 1 )(k) provides thaI a tribunal may 

exerc_ise any other power or duty conferred or imposed by or under the provisions of the 

Section .J I provides for the circumsrnnces tn which a landlord may t-erminate a 

com:ac: or' ,errancy. L'1 t.he appellam·s submission chis is [he applicable prm·1.s10n in the 

present case. His complaint is that the ap-pellant has not purported to act pursuant to s.J-; 

to bring the tenancy :o an end. If he had done so. he ,,vould ha--ve had to g1ve the nocice 

provided for in the section and the::e 1,vould have been applicabie provisions. in the evem 

under the section. Section 38 is also of relevance. 



:o 

Prior to this Summons coming on for hearing, Ihe soiicirnrs rnr the panies o.ad 

Oeen directed to make \vritten submissions. This the'✓- did. -r- ' ' ' ' .:.x~ensple suom1ss1ons 1,'.:e:-e 

had not dealt vvith the ouestion of the ~ects of success cf the aouellant in mv ancea: . 
.I,. r-' .I,. ..... ..., r-' • .I,. .. I. • 

I gave both parties the opportunity of making ornl submissions. This 1.vas done on 25 

November. At the same time I raised questions concerning the practice rel2.ting to the 

service of order3 after they had been sealed. I gave each pari:y l,::avc: to cL~t 1n funh-~r 

'>vri.ne::1 submissions provided chey ';vere lodged no later than 26 :--,;ovember. I have read 

the [v10 sets of submissions which v,rere received but they do noc, in my opinion, rn.ke ~he 

matter further. Counsel for the respondenc had made it cte2r in his oral submissions chat 

he contested the construction of the Act contended for by counsel for i:he apoe1l2.m. 

I have read these but i:hey do not appear to me to 3hed direc~ light on rhe quesLion ·,,vh1ch 

1s t::i.. issue. 

submiss1ons put in on behalf of each ot' the parties. 

The material before the Court suggests that the cribuna\ as ic e.\1sted pnor co fr,e 



'1 
: ' 

January 19? 4. Indeed, m para 14 or ns counter-claim, the respondent pleaded :har :he 

aDcellant •,vas originaily the lessee of the land pursuant to a '.ease :-egistered on '. 3 

December [95- for a oenoci of 21 '/ears from la.;'! 
~,.,. ..,' - . ? 2.ngr:m h : ) '~-- .~ L-, -...:i. 

\.,· ~ '· ~ L \_. 

:ou:r.cer-,:laim pleads r.hat the Lhen tribunal had granted an e:nension .J~- :h.e Jet-:oc. ,): ·.:.e 

I 1,vas referred by counsel for che 3.ppellarn to s. 13 in the riJGJ. m 1,vh1ch ,T. 1,v.1s 

before the 19~6 2.mendmem. I 1Nil1 not go :o the terms of the section as t[ was ,hen but. 2.s 

I ~mderswod him. counsel for the appellant contended that the Act in tL3 then form 

provided for the grant of extensions by the tribunal. He said that there \vas no power in 

the present tribunal rn grant an extension and tha-c the tribunal hac. had no such power to 

grant an extension since the 1976 amending Ace came into force. 

The problem I have 'Nlth this submission ts -::hat the provisions of s.13 say that a 

tenant holding under a contract of tenancy created before or extended pc;.rsuam to t.he 

provmons of the Act in :orce before the 1916 amending Act is :o be entitled to be 

grant~d a s1ngle extension (or J. :Urther exi:ension as the c2.se :-r~2.y be) of t-:is cor:tr~ct o~ .. 

tenancv for a oer:od of 20 vears. Counsel for the appellant sr:ronziv submined t!-':ac the ., " ~ ~ - ...... ., 

each comract of tenancy in force before the 1976 amendme:1[S 1,vas au[ommicatly 

extended for 2<') vears from the date of the exDirv of the tenancv or :m ex,enston therecC ., r· ,, ., 

granted by the earlier tribunal before the amendrn.ents took effect. 



,,., 
;...:., 

Because of the use of the ,;vord ·"granted" m the section I \;,as originally inclined 

w w.ke the view that the argument was ;no.st unlike!:; to succeed. Bu:: :he 1osen.ce )I 

' ' ;u1te :_:nc.es::::-J.c~e ::JZ- .. 1 s~1~ 

~ase. In my vie'N ;:here ts a.11 arguable c3.se. bur m sayir:g that i oug.ru noc :o Je rn.ke,, is 

of any appeal based on the point is likely to be. 

Jhe n.ext matter I should consider is possible prejudice to iJ·~e respondent. ~;o 

a successfal par::y receivir:g the fn.1its of a judg:cne:-it is. of comse. pre1udi1.::ial. Bue ere 

appellant would have had an appeal as of rig.ht if o.e had filed the notice of appeal on or 

before 3 June. I.f I no,v give leave to appeal and provided that r:he 3.ppeal is instituted 

within 7 days of my order. it will be early in December \Vhen it is filed. A per;od or 6 

appe2.i is actually msntmed. 

of itself to warrant the dismissal or' che application. 



t 

I agree with counsei for the appeilam that the point he wishes to raise is a poim of 

subsi:amial public importance. If the point is good. it may have a materi.ai bearing on 

n.urnbers of comncts of tenancy '-,vhich ,exist tn this coumry. I agree ·Nit:h coLmscl for rhe 

' ' . ~ ~ne~e ;Jau :JCe:-"t :1c 

the pe:-son ·,vho m2.y suffer as a consequence of ,his i_vlll be the appellant ~arher chan (he 

solicitor. The soi.icitor was also careless in waking application in che first tnstance co '.he 

High CouTT. That was a plain error. h is sometimes said that clients should not be visited 

by the sins of omission of their legal advisers. But the other side of the coin is that 

parties -~ffocted by what those solicitors fail to do are not only the clients whom they 

represent bLlt the other parties to the litigation. There is an increasiDg sympathy for the 

view that problems of this kind are not solved bv overlooking the default of the solicitor. . . -
but by leaving it to the client rn bring an ac,ion for negligence so tnar damages 1.vdl be 

recovered as a consequence of [he solicitor's breach of duty. 

The task of a judge in a matter of this kind is always difficult. The discretion 

which has to be exercised musi: be exercised in a balanced way. Having reflected on d-1.e 

macter. ar.d not \Vlthout some misgiving, I have reached ,he conclusion :hat I should make 

the order ·;vhich ts soughL 

'1 h O r1'0 ouaht about c 0 no'1't 1 onc Ln.qLtest.·1·ona't:1[~· t'nc·~rp (',IU_Qh[ ro bt" ,1 ron,11;t1'or, . av-.. . . ::o . ,., 1 , ·"'. - : • _ :o .i • _ _ _ "' • 

imposed thac the appeal be lodged within - days of today and th::1t it be prosecucc:d 



expeditiously. ,c\.r1y failure in that regard may resuit in tts dismissal. Tnere will also be 

security provided pmsuam to (he previsions or- Rule '.-:- DI :he C8ur of .-\cmeai :R:.1ies n 

;-ei:rnon to secL1riry. 

Funtermcr.e, 

l-CDCJ.l. :"'1 r~..:i. 
.:....:. l. , ~,;, \., 

security which is ordered. · 

Before concluding, I should mentton the application for a stay of proceedings. 

Neither, parry referred to this mmter in ei[he.:- their ·,snt~cen or oral submissions. It may be 

that there is some agreement about the macter ot' -,;,·hich I na":e not been. informed. Bur in 

the absence of any submission about the application, I have not dealt with it. The view 

may be taken that it would be a prope:- case for a stay bec2.use execution o{ che judgme:it 

would take away from the appellant che subj eci: matter of the litigation. If a stay is 3tili 

required a fresh application can be made. Of course, if the appellant does not provide i:he 

s~curity which \vill be required pursuam to Ri..de 17, the:-e may be J. oroolem about ,he 

continuation of any order for a stay. 

In the result :he orders of the Cour: ;_1T=:-

The appellant be granted lea',e '.O :tle 



proceedings 1-iBC Dl':76 of 1979 prov1ciec. such c10C1ce or appeal 1s riled :n ,he 
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•• , ••• ,·, ••• ' ••••• <'. '.' •• ,.' ••• 

:1fr. Juscice I. F. Sheppard 
Justice of Apoeal 


