INTHE FIJI COURT OF APPEA]T,

CIVIL JURISDICTION

CIVIL APPE AT NGO, ART0002 OF 19978
igh Cours Civil Action No. HRCO228 of 1997%)

NEIL MATONFEY
&
THE ATTORNEY-GENFRAT OF FLI]

RESPONDENT
Mr J.W, Greenwood QC & Mr J.N. Singh for the first Appellant
Mr N. Nand & Ms N, Baswalva for the second Appetlant
Mr. G. McCoy QC, Vir R. Haines & Ms V. Pate! for the Responden:
Darte and Place of Hearing: 25 August 1957, Suva
liv Judg t; 27 August 1997
The respondent is the plaintiff in High Court Civil Action No. HBC0223 of

1993S. In that action she is claiming damages from both the appellants for assault, false
s
gedly

imprisonment, unlawful arrest, misfeasance in public office and conspiracy to injure, allege

committed between 9 and 12 November 1988. She commenced that action on 4 November 1994,
She claims to have suffered humiliation, distress, injured feelings and loss of liberty. She also

claims to have suffered contraventions of her constitutional rights, namely deprivation of

personal liberty and of her right to leave Fiji and search of her person without her consent.
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Tae migh Court dealt as 3 preiiminary issue with the question whether her rovian

was, statute-narrgd. as contended by the appellants. Scon f. ruled that ir was not staturs-n,
but gave the appellants leave to appeal against his decision: leave was required 2ecause it was

interiocurory.

All parties are agresd that the answer 1o the question depengs on the intepretation
of proviso (1) 1o section (1) of the Limitation Act (Cap.33) (“the Act™). The relevant provisions
of section 4 are as follows:

“4.(1) The following acrions shall notbe brought after the expirarion of six years from the date
on which the cause of actign accrued, thar is i0 say -

. .
() acrions founded on simple contract or on iori;

............................. B T R Y T PR P Y

Provided that - L

(i) in the case of actions for damages for negligence, nuisance or breach of duty
(wherher the duty exisis by virtue of a contract or of provision made by or
under any Acr or independently of any contract or any such provision) where
the damages claimed by the plaintff for the negligence, nuisance or breach
of duty consist of or include damages in respect of personal injuries to any
person, this subsection shall have effect as if for the reference to six years
there were substitured a reference to three years; ...... ”

Two issues were raised by the parties. They were:-
(1 What do the words “breach of duty”™* mean?
{2) Is the action an action for damages consisting of or including damagss in

respect of personal injuries?
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necessary for us [0 decide the second. As it should not arise in the orocesdings ' o

because or our decision on the first issue. there is ne nead for us orovide zuidancs i respec: o7

iEl “ve, cheretore. think it bewer [0 SXprass no ODIDIOH ACOUL i1

lT-he English Court of Appeal, dealing in Letang v. Cooper {1963 i QB 232 with
legislation containing provisions essentially the same as those of section 4(1) of the Act, decided
that, even where personal injuries are caused deliberately and not negligenﬂy or by nuisance, the
caﬁse of action;'is for damages for breach of duty and so is statute-barred afier thres vears: the
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Court of Appeal’s decision was, hbwever, not followed by the House of Lords in Stubbings v

Webh {1993] A.C. 498. It held that the provision to which proviso (i) is identically worded
related only to actions for personal injuries arising from- accidenrs caused by negligence,
nuisance or breach of a duty of care, so that injuries caused by deliberate assaults and similer

ntentional acts were subject to the general six-year limitation period.

Scott J. decided that he should follow the decision of the House of Lords. The

appellants sayv that he should not have done so because the House of Lords used aids to

Appeal decided Letang v Cooper. [n particular it took into account the Hansard report of the

parliamentary proceedings when the bill for the English legislation was debated, which showed

interpretation not permitted in Fiji now and not permitted in England in 19635 when the Court of
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Stubbings for rwo reasons. Thew were, Irst. that, the reasoning or the,Court of Apveai was
sound and as ?.oAng as exirinsic materials could not be used in the interpretation of the stawe

correct. As there was still no starutory authority in Fiji for the use of extrinsic aids. this Cour
was now in the same positipn as the Court of Appeal had been in 1963 and not in the position

of the House of Lords in 1993, As the reasoning of the Court of Appeal was sound. it should be

[

‘The second reason advanced by Mr Greenwood was that. ov 1971 when the Fiji

legislation was enacted, the interpretation of the proviso by the Court of Appeal in Lefang was
firmly established, so that the Parliament of Fiji, by including in the Act proviso (i) o section
4(1) in the same terms as in the English statute, was to be taken 10 nave intended that it bear that

astablished meaning.

. N~ .
{n respect of the rirst reason advancad ov Mr Graenwocd. Mr Haines submines
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that the Court of Appeal’s reasoning in Letang was not sound. It gave a strained meanin

proviso and should not be followsd. He referred panicularly o the foliowing rwo ot in
Lord Gritfiths™ judgment in S ing which cast doubt on the soundness of the CTour of

Appeal's reasoning. At page 307 Lord Griffiths sa

.
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“I dccepr thar Letang v. Cooper was correctly decided in 5o far as it
held thar negligent driving is a cause of action falling within section 2(1) of
the Actof 1954. Bui I cannot agree that the words “breach of dury”* have rhe
gffect of including within the scope of the section all actions in which
damages for personal injuries are claimed which is the other ground upon
which the Court of 4Appeal decided Letang v. Cooper. If thar had been the
intention of the draftsman it would have been easy enough 1o say so in the
secrion. On the conmrary the drafisman has used words of limirarion; he has
limired the secrion to actions for negligence, nuisance and breach of duwy.”

Atpage 308 he said:- /

“Even without reference to Hansard I should not myself have construed
breach of duty as including a deliberate assault. The phrase lying in
Juxtaposition with negligence and nuisance carries with it the implication of
a breach of ‘duty of care not to cause pesonal injury, rather than an
obligarion not to infringe any legal right of another person.”

5
We note that all the other Lords of Appeal agresd generally with Lord Griffiths’ judgment.
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Inrespect of the second reason advanced by Mr Greenwood why the Courts in Fiji
should follow Letang, Mr Haines made a number of submissions. First he pointed out that,
although proviso (1) to section 4(1) of the Act is the same é.s the English statute, section 3 of the
Act is not; indeed there is no provision in the English statute which is even broadly similar.
Section 3 reads:

3. The provisions of this Part shall have ¢ffecr subject 1o the provisions
of Part [II which provide for the extension of the periods of limitation
in the case of disability, acknowledgement, part payment, fraud and
mistake, and in the case of certain actions in respecr of personal

injuries.”

Section 16 of the Act, which contains provision for the extension o the period of limitation in

actions for personal injuries in specified circumstances. 1s in Part [If of the Act. Section 16(2)

g



Jpplies the section o actions descrived in the same ierms as the actions d2scrived in oo

10 section 4 L, The reference to those actions in section 3 35 "I2rain achions o -

personal injuries” was significant, Mr Haines contended. The Act was not simply & copv o7 s
Engliish starute: that negated any presumpuon oI an intention on the part o the Pariiament ST
that proviso + 1) 10 section (1) was to bear the meaning sstablished in England bv Letang, [t 5o
indicated thar the draﬁsman of the Acr intended the actons described;in the proviso and in
section 16(2) ;’o- pe limited in extent and not 1o comprise ail actions for damages in respec:vof
personal injuries, as decided by the Court of Appeal in Letang.

At this point we think it necessary to deal with a sugestion put 1o us that. because

. ~

statutes of lirnitation are procedural ar
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High Court Rules can be relied on to support a decision that Letang should be followed in Fiji.

A

That rule reads:- 5,

7 Where no express provision is made by these Rules with respect to the
practice or procedure in any circumstances arising in any cause or
marter, then the jurisdiction of the High Court shall be exercised in
conformity with the practice and procedure being adopted in the like
circumstances in Her Majesty’s High Court of Justice in England.”

We are satsfled that the rule has no application to the interpretation of the Act. We are not
concerned here with a situation where there is no express provision with respect to the procedure.
The Act itself contains the express provision; the fact that the provision made may be unclear

does not cause il [o c2ase (0 be express provision.




Having regard to the inclusion of section 2 in the Act and 10 it5 terms. w2 ars
persuaded that 1[ was not the intention of the Parliament ot Fiji that. by including proviso i o
section 4 (1) in terms the same as the English statute. it was necessarily 10 be interprered in the
way established for England by the decision in Letang.

We accept that it is likely that the Act was modelled on the English statute. and
" incorporated mény of the provisions of that statute, in order that the Courts in Fiji. and indeed
members of the legal profession and the public, might take advantage of the guidance afforded
by the decisions of the Engljsh Courts which, because of the much larger'size of the population
of England and..Wales, can be expected to have to consider the provisions of the English statute
more requently than ths
the decisions of the Court of Appeal and, more so, of the House of Lords are to be regarded as
persuasive; but ultimately th_ey.; are to be followed only if the Courts in Fiji'are satisfied that the

reasoning on which they are based is sound and that only matters which the Courts in Fiji are

permitted to take into consideration were taken into consideration by the English Court.

In passing we would distinguish the situation in this case from the situation in

ika N v (Civil Appeal No. ABU0066 of 1995, delivered on 14 August

1997) where the issue concerned the common law of England applicable in Fiyji by virtue of

section 22(1) of the High Court Act (Cap.13). In such a case a decision of the House of Lords
expounding the common law is authoritative. The situation is ditferent also from that in Tam

Suk-Chong Tammie v. Minister for Foreign Affairs and Another (Civil Appeal No.

1

CBVO0O04 of 1994, delivered on 7 March 1996) where the Supreme Coun suggested that. in

Y 57



nterpratng the provisions orf the Exmadition Act. the Courts in Fijt shouid oilow the ‘udgments

e House of Lords ror reasons of intemationai comity,
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‘ We have come to the conclusion, therefore. that we must interpre! =rovisg i 0

section - 1) using Letang and Stubbings (1o the extent that the judgment does not deseng or

the use of extrintic materials) as assistance but without being bound 1o fgliow either. We mug
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also take into account the inclusicn in the Act of section 3 and the reference in it to “cerain

WAL

actions in respect of personal injuries”.

Mr Greenwood submitted that “certain” in section 3 of the Act bears the meanine

i -1 o 3 mm N e Tt P T - o~ - - :
it does in the phrase “a certain John Doe”. We do not agree. In our view it clearlv means
Iy P *
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“some”as distinct from “all”. That being so, it is not possible to interpret “breach of duty” in
proviso (i) to-section 4(1)2}1’1’} a way which results in the proviso applying to all actions for
damages for personal injuries, as was done in Letang. We readily accept that the phrase should
be construed as bearing its natural meaning, if that 1s possible and does not result in absurdity
or contlict with another provision of the Act. However, the natural meaning of any expression
used n a statute is to be ascertained by reference to the context in which it is used. In proviso
(1) it is used in a context in which clearly it cannot bear its broadest meaning or breach of anv
possible duty, as that would lead to all actions for damages in respect of personal injuries coming
within its terms. That is a meaning which it cannot bear in the context.

[t is one of a set of three causes of action stated, {.2. negligence, nuisance and

breach of duty. Certainly, as Mr Greenwood pointed out, it is ditficult to identify precisely what




N

»

negligence and nuisance fave I COMUMON. S QUISANCE can be commired Jdeliverately. Howaver,
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1T 1S, we belleve. 20ssiple 1o see in the cholce o those :ihres causas of acrion 3s fhe ones
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2xcluded from the general provision of se on 4(1)(a) an mntention not o 2xciude Tom :har
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-general provision ictions :or damages or personal injuries founded on specific common aw
causes of acfion as IISunct irom Sauses JOf acton which in ine past would have seen describen

as actons on the case. In our view “breach of dutv” has 1o be constmed/accordingl

The conclusion to which we have come is consistent with the views expressed by
Lord Griffiths in the passages which we have set out above. As he expressed those views in
respect of the Enchan statute, which does not contain a provision such as section 3 of the Act.

a forriori they can be geen 10 SUPPOIT OUr CONCIUSion.

iy

‘The appeal is-dismissed; the appellants are to pay the respondent’s costs of the

4

appeal. The hearing in the High Court of the respondent’s action should now proceed.

Mr Justice Ian Thomp‘gon

Tustice of |
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¥r Justice Gordon W ard

Justice of Appeal
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Yir Justlce John Dillon

Justice of Appeal
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