
.. .. 

IN THE FIJI COL"'RT OE APPEAL 

CivlL .TCRISDICTION 
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, High Cour Civ:l .-\c':i.on >io. HBC022S of l 99:S', 

BETvVEE'-': 

YEIJ vL-\I ONEY 
& 

THE ..\ TTQRYEY-GE'i:ER-U OF F1.J1 

I..\\.'{ srK-CHONG T-\).lfMTE 

\ifr J. 1N. Greenwood QC & ::Vfr JS. Sing.b. for the first Appellant 
:v[r >i. >iand & :\fs :\". Bas·v-vaiya :er :he se~ond _j,_ppellanc 
~i[r. G. :v(cCoy QC~ :vir R. Eaines & Y[s \/. Parel for the ?,espcuC.e~: 

Date and Place of Hearing_: 
Q.ate of Delivery of ,Judgment: 

25 August 1997, Su·rn 
27 August 1997 

.TT;DGVrENT OF THE COURT 

RESPONDENT 

The respondent is the plaintiff in High Court Civil Action 00. HBC0:2.2S of 

l 995S. In that action she ts claiming damages from both the appellants for assault, false 

imprisonment, unlawful arrest. misfeasance in public office and conspiracy to injure, allegedly 

committed betvveen 9 and 12 November 1988. She comrnenced that action on 4 ~ovember 1994. 

She claims to have suffered humiliation, distress, injured feelings and loss of liberty. She also 

claims to have suffered cqntraventions of her constitutional rights, namely deprivarion of 

personai liberty and of her right to leave Fiji and se::i.rch of her person ,vithout her consent. 
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1:Jut gave the a.ppellams leave to appeal against his decision: leave '.vas ~equired J<::cause :r \V'l, 
. -

inreriocmory. 

All parties are agreed that rhe answer co the question depenlis on the inreprecation 

of proviso (.i) w section ..\.(1) of tl1e Limitation Act (Cap.35) ('·the A.er''). The relevant provisions 

of section 4 are as follows: 

"4.fl) The following actions shall nor be brought after che e."Cpirarion of si.t years from the date 
on which the cause of actiop ac::::-:ud, that ts ro say -

tj 
( a) actions founded on simple .;onrr .. .;r or on rorr; 

.................................................. "" ....................................... . 

Provided that -

(i) in the case of actions for damages for negligence, nuisance or breach of duty 
(whether the duty exists by virtue of a contract or of provision made by or 
under any A.er or independently of any contract or any such provision) where 
the damages claimed by the plaintiff for the negligence, nuisance or breach 
of duty consist of or include damages in respect of personal injuries to any 
person, this subsection shall have effect as if for the reference to six years 
there were subs1itured a reference to three years; ...... " 

L\VO issues 1,vere raised by the parties. They 1,vere:-

(1) What do the words "breach of duty"" mean? 

( 2) Is the action an action for damages consisting of or including damag::s in 

respect of personal injuries? 



because of our dec:sion on the first issue. there is. no '.'leed for :is 9rovide piid::i.nce '.r: ~esve:::: ~ --

lt: .ve. therei:ore, :hm.k i1: berrer m express no opinion abouc :c. 

I 

' 

.The English Coun of Appeal, dealing in Letang v. Cooper [ 1965j 1 QB 23 2 1.vith 

legislation containing provisions essentially the same as those of section 4( 1) of the A.ct, decided 

that, even vvhere personal injmes are caused deliberately and not negligently or by nuisance, the 

cause of action is for damages for breach of duty and so is statute-barred after tl:1ree years: the 

Court of Appeal's decision was, however, not followed by the House of Lords in Stuhbings v. 

fuh.h [1993] A.C. 498. ItneJd that the provision to vvfoch proviso (i) is identically worded 

related only to actions for personal injuries arising from accidents caused by negligence, 

nuisance or breach of a duty of care, so that injuries caused by deliberate assaults and similar 

intentional acts were subject to the general six-year limitation period. 

Scott J. decided that he should follow the decision of the House of Lords. The 

appellants say thac he should not have done so because the House o t' Lords used 1ids :o 

interpretation not permitted in Fiji now and not permitted in England in \ 965 when the Court of 

. .\ppeal decided Letang v Cooper. In particular it took tnto account the Hansard repon of t:-:e 

parliamentary proceedings vvhen the bill for the English tegislation was debated, ,vhich sho1.vec. 



..J. 

;;;tubbin~~ ~or r-vo re::isons. 

sound and as '.orn2: as extrinsic materials .:_:ould not Je used in the inte:::uretarion or· ·he ,,,,n,•., 
- ~ - ....,,. ............. 1. ..... 

correct. A.s there was still no statutory authority in Fiji for the use of extrinsic aids. this Cour:: 

·Nas no\v in the same positipn as the C oun of . .\ppeal had been in 1965 and not in the position 

of the House of lords in 1993. As the reasoning of the Coun of Appeal was sound. it should be 

·The second r~on advanced by Mr Greenwood was thac. by 19-:: l \vhen the Fiji 

legislation \vas enacted, the interpretation of the proviso by the Coun of . .\.ppeal in I.ernng \vas 

firmly established, so that the Parliament of Fiji, by including in the . .\ct proviso Ii) LO sec:ion 

-1-( 1) tn the same terms as in the English statute, was to be taken to have intended that it bear :hat 

established meaning. 

-, that the Court of Appeal's reasoning in Letang was not sound. It gave a strained meaning ,o ct.e 

proviso :.rnd should not be fo\!ow>:d. He referred panicu!ariy co (he :o!!owin~ t'N<) :Jassa~-::s ::-: 

Lord Griffiths· Judgmem in Stubbing which c::ist doubt on the soLmC'.ness ,)r' ,he ::=-J 1.::-: ,=: 

. ..\ppeJt · s reasoning. At page 507 Lord Griffiths said: 
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·'I accept tltar L,uang v. Cooper was correctly decided in so far as it 
held rhat negligent driving is a cause of action failing wirhin section 2(1) of 
the Act of 1954. But I can nor agree that the words ''breach of duty"" have cite 
effect of including within the scope of the section all actions in which 
damagesfor personal injuries are claimed which is the other ground upon 
which the Coun of Appeal decided Letang v. Cooper. If that had been the 
intention of the draftsman it would have been easy enough ro say so in che 
section. On rhe contrary the draftsman has used words of limitation; he has 
!imired rhe section to actions for negligence, nuisance and breach of duty . . , 

.-\.t page 508 he said:- I 

' 

"Even without reference to Hansard I should not myself have construed 
breach of duty as including a deliberate assault. The phrase lying in 
juxtaposition with negligence and nuisance carries with it the implication of 
a breach of'duty of care not to cause pesonal injury, rarher than an 
obligation not to infringe any legal right of another person. " 

i:; 

\Ve note that all the other Lords of Appeal agreed generally ,.vith Lord Griffiths' judgment. 

--~ ,, :) 

In respect of the second reason advanced by rvfr Greenwood why the Courts in Fiji 

should follow Letang, l'vfr Haines made a number of submissions. First he pointed out that, 

although proviso (i) to section 4(1) of the Act is the same as the English statute, seci:ion 3 of the 

Act is not: indeed there is no provision in the English statute which is even broadly similar. 

Section 3 reads: 

Tlze provisions of tlzis Part s/zall have effect subject ro r/ze provisions 
of Part III which provide for the e.--ctension of the periods of !imitation 
in the case of disability, acknowledgement, part payment,fraud and 
mistake, and in the case of certain actions in respect of personal 
injuries." 

Section 16 of the . ..\ct, \Vhich contains provision for the extension of the period of limitation in 

actions for personal injuries in specified circumstances, is in Pan III of the Act. Section 16(2) 
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1pplies :he section :o actions described :n :he same '.e:-:ns 1s :he 1c:ior.s iesc:-:cec. ::: ;r,J1.:s,,; 

personal injuries" was sig:nificam, :vfr Haines contended. The Act ·.vas :1ot simplv :J. coov ,J;',b 
• 6 # • J 4 -~I,"" 

English starute:-thar negated any presumption or·an intention on che part or'lhe Pariiame:1t orFij; 

elm proviso I ii ~o secrion J.( l'l was ro be::rr-::he meaning established in Engl
1
and by Lernn'='"' [, 1150 

indicated ;:hat the draftsman of the Acr intended the actions described in che oroviso anG' •n 
, l. . t Lt 

section 16(2) to be limited in extern: and not to comprise ail actions for damages in respect 01-

personal injuries, as decided by the Court of Appeal in Letang. 

At this point we think it necessary to deal with a sugestion pm to us that. because 

High Court Rules can be relied on to support a decision that Letang should be followed in Fiji. 

That rule reads: -

"7. Where no express provision is made by these Rules with respect to the 
praciice or procedure in any circumstances arising in any cause or 
matter, then the jurisdiction of the High Court shall be exercised in 
conformity with the practice and procedure being adopted in the like 
circumstances in Her iHajesty's High Court of Justice in England.'' 

\Ve are satisfied that the rule has no application to the interpretation of the Act. \\/e are not 

concerned here with a situation where there is no express provision with respect to the procedure. 

The .'\ct ttself contains the express provision; the fact that the provision, made may be unc \eJ.r 

does not cause tt to cease to be exoress orovision. . . 



Having regard to the inciusion of section 3 in ,he .~.ct 1nci :o its :erms. ,ve a:-:: 

oersuaded chat it ,vas not the imention of the Parliament or'Fiii char. ov inciudin.2: oro-.,:so 1 (: :,, 
• • ~ ~· ~ -i -

secrion 4 ( 1 l in terms the same as the English statute. it was necessarily ro oe interpre:ec in :he 

way established for England by the decision in I etan?. 

We accept that it is likely that the Act was modelled on tl}e English stamte. 3.ri.d 
. ' 

incorporated many of the provisions of that statute, in order that the Couns in Fiji. and indeed 

members of the legal profession and the public, might take advantage of the guidance afforded 

by the decisions of the English Couns which, because of the much larger'size of the population 

of England and \Vales, can be expected to have to con_sider the provisions of the English statute 

the decisions of the Court of Appeal and, more so, of the House of Lords are to be regarded as 

persuasive; but ultimately they are to be followed only if the Couns in Fiji are satisfied that the 
') . 

reasoning on which they are based is sound and that only matters which the Couns in Fiji are 

permitted to take into consideration were taken into consideration by the English Coun. 

In passing we would distinguish the situation in this case from the situation in 

:-\mhika Nand v Sahu Khan (Civil Appeal :-i'o. A.BU0066 of 1995; delivered on 14 .--\ugust 

l 997) where the issue concerned the common la\'v of England applicable in Fiji by 1.irtue of 

section 22(1) of the High Court Act (Cap.13 ). In such a case a decision of the House of Lords 

expounding the common law· is authoritative. The sirnation is different also from that 1:-1 I.am 

Suk-Chona Tammie v. '1finister for Foreign Affairs and Another (Civil .-\ooe2.l ~o. o r. 

CBV0004 of l 994; delivered on 7 :-V1arch 1996) \vhere the Supreme Court suggested that. in 



mernreting the provisions of the Extradition :-\.ct. the Cour:s :n ?i_ii Si".ould :otlo'-v :he _:ucig:me::.cs 

,r· 0 he House or· Lords for reasons or intemationa1 ,,.:;omitv 

'yVe have come to the conciusion, therefore. :hat •.ve must ini:erpre~ ;;roviso , i: :o 

.,ecwn J.J 1 l using I ernng and Stubbings Ho the extem that Lhe iud£mem does c1ot de~e,,a: ,~,., 
- ,., -- ~ ..... vu, 

! 

:he use of extrintic materials) as assistance but without being bound w follov.- either. 'vv> ,..,.,u,· 
..., I · ~ ,.;...1. ~l 

i 

also take into account the inclusion in the Act of section 3 and the reference in it to "certain 

actions in respect of personal injuries". 

r.-fr Greenwood submitted that "certain'' in section 3 of the Act bears the meaning 

"some"as distinct from "all". That being so, it is not possible to interpret "breach of duty" in t-

proviso (i) to-section 4(1}.iri a way which results in the proviso applying to all actions for 

damages for personal injuries, as was done in I etang. We readily accept that the phrase should 

be construed as bearing its natural meaning, if that 1s possible and does not result in absurdity 

or conflict \Vith another provision of the A.ct. However, the natural meaning of any expression 

used m a statute is to be ascenained by reference to the context in which it is used. In proviso 

1 i l it is Ltsed in a context in which clearly it cannot bear its broadest meaning or" breach of any 

possible duty, as that would lead to all actions for damages in respect of personal injuries coming 

--. within its terms. That is a meaning which it cannot bear in the context. 

It is one of a set of three causes of action stated. i.e. negligence. musance 1nd 

breach of duty. Certainly, as Mr Greenv-iood pointed out, it is difficult to identify precisely whac 
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negligence and nuisance nave :n common. as nuisance can se :om ... "'Tiirre::i ,.:ielioerateiy :-:0 1.ve,:e:-. 

tt 1s. we believe. :Jossiolc to see in che choice or' those ,hree ::J.L:ses ,:,r 2.cq1.)n ..1s :\-:e •,)nes 
• I 

excluded from the general provision of section .lfl )(a) an mtencion not :o exclude ior.1 :h::lt 

·:senerai prov1s1on 1c,ions for damages for personal injuries :ounded >Jn spe-:::ir1c co□mon ·,.11,\ 

causes of 1cnon as iisnncr from c:mses ,Jf ac~1on which m rhe pas;: wou/d i1ave cee:1 c:escrioe:: 

as actions on the case. In our vie,;v ·"breach of dutv" has to be constrned,accordim:lv. 
• r - • 

The conclusion to which we have come is consistent with the views expressed by 

Lord Griffohs in the passages which we have set out above. As he expressed those views in 

resuect of the Emdish statute. which does not contain a orovision such as section 3 of the Act. 
• - • J. 

a fortiori they can be ~en to supper: our conclusion. 

·The appeal is-dismissed; the appellants are to pay the respondent's costs of the 

appeal. The hearing in the High Court of the respondent's action should now proceed. 

C :\0 FFI CE\ \VP\\TN\ \VP DOCS\ L'SH . .\ \AB C000:2 t.: .97S 
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... ./: ?t .. /.-::~.·.~~: .. ' .... 
:Vlr Justice Ian Thompson 
.rustice of Appeal 

\Ir Justice Gordon Ward 
,Justice of Appeal 

:Vlr Justice John Dillon 
,Iustice of Appeal 


