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irn his judgment
w aggplizabls %o fhem. He

the relevanit Tacis and discuss=d the 1a

reachad the conclusion that judicial review was not avallable tg
TZhne applicants., We note in passiﬂg.that the learn=sd trial Judge
to have proceeded in Ris Judgment on the basis that the

Sahu Kharn in his

twe applicants stood or fell together. Dr.

submissions did mot suggest otherwise and we are thus content to
3
proceed on the samg basis.

The relevant facts are set out fully enough In the judgment
of Lyons J. and it is not necessary for us to repeat them here. &8

summary will be sufficient for the purposes of this judgment.

The appelliant Mr. Palani was employed by the Fiji Electricity

Authority ("the Authority") which 'is a statutory body under the
Elsctricity Act (Cap.l80})., He had been so employed for some 10

-

ye2ars and for the last fTour (up to 1993) had held the position of
;

Manager of Management Information Systems. He was a member of the

Fiji Electricity Authority Executive Officers’ Asscciliation

{"the Assccilation'”) which is the segond apo=sllant. it is a trade
union and Mr. Palani held an exescutive paosition with the
fssociation. Thers was a collective agreement beitween the
Authority and the Associlation dated the 16 JOctober l??@ anrnd

this agreement covered Mr. FPalani's employment with the Authcrity.
This agre=sment was registered under the Trade Disputes Act

was accordimgly employed by the Authority an the

(11 It

(Cap.F7r. H

terms and congditions contained imn the ccllective agreement.

are two clauses of this agreement which should be set out in full

b

I
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"Clause =Z. Management' s rights and furnctions

It 1is acknowledged that all rights, powers, authority andg

regular customary Tfunctions of Management are vested in the

Authcrity. Thése funciions inmclude the right in their

discr=tion to:

Al mHlre new employees: tc promcte, transter or retire
cfficers; toc discipline and dismiss officers fTor
cause and causes, but consistent with the rules of
natural Justice.

B} Make rules and regulaticns as the Authority considers
necessary or advisable for the orderly, efficient and
safe conduct cof their business and to require officers
Lo observe such ruless and regulations.”

;
o "Clause 5. Disciplirnary procedurss
a) Employment 1s conditional on the officer continuing

Lo render satisfactory service.

AN officer failing in this respect shall be igsued with a
written warning by the Chief Executive, after appraisal of
his/her performance and agreement reached with the
Assccliation.,

b5) An officer committing a Bbreach of discipline may have
his/her employment terminated or be liable for such
lesser penalties upon agreement reached between the
Authority amd the Association.”

It will be noted that cl.Z{a) expressly provides that the

Authority when exercising disciplinary functions must act in & way

that is consistent with natural Jjustice.
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the Authority appears to have been conducted by the Fiji

Intelligence Service, Conseqgu=ant 0" this the Authoriity decldec
L P P 4 . . . . . - R

<0 hold an internal 1ngulry into cEritaln aspects of 1ts
Qperations. As a result the Authority sent a letter dated Fth

November to Mr. Palani in the following terms:

"Dear Sir

AN internal 1ngquiry is being conducted into certain
allegations against you and you will be given réasonable
opportunity to respond to the Board to the matters raised
therein.

LT3



This 1s to advise you that the Board at its meeting on
Tuesday, <9 November, 1993 has resolved that you should go an
lzave, until the end of the inguiry, with immediate effect
This leave will be without loss of any bemefit vou are
currently enjoying.

Please hanrndover any urgent matiters needing attentior Ic ths
General Manager Finance.

(sgd)

Protessor A S Ravuvu
Chairman"

Cn the 11 November a press release was issued by the

rt

Authority to the effect that certain allegstions & administrativa
and financ;él mismanagement against the Chief Executive O0fficer
and one or two other senior management staff were discussed by the
Board of the Author%ty and that the Board had decided that the
allegations be enquired into, and that officers concerned would be
given an opportunity to rgspond,to the findings of éhe ingquiry.
It went on to say that the Chief Executive Officer, Mr. John
FPirie, and the Manager Infaormation Services, Mr. Palani, had besn
asked to take immediate leave whilst the allegations were
subjected to the internal inquiry. Further, in a separate press

release issued by the Authority on the 11 November i1t was

anncunced that the Board had appeointed a Mr. Shyam Narsin, 2

Chartered Accountant of the Tirm of Messrs. Shyam Narain & Co.,
"to conduct the =pguiry inmto the alliegatiocns of administrative and

financial mismanagement’ . Hz was to report to the Board of the

Authority in due course he reported to the Board and as a result
on the 9 December the Authority wrote to Mr. FPalani. The letter,
under the nand of the Chairman of the Board, Professor A. Ravuvis

stated that he had been advised previously that he would be givel

reasonable opportunity to respond to any matters raised in the




jntarnal 1nqQuiry sc extracts from the repocrt made were enclosed,

and he was asked to make any written representations by the 14
.

December. in effect he was gilven a wes2k o make Nis represen-—

tations. As the learned Judge recorded in hRis judgment tns

atters ralsed related tc allegations of applvin for and
m = ) g

accapting over—-payment of wages and travel expensas, misappro-

=
)

priation, granting tenders tc a company in which Mr. Palani was

[T
LS

alleged to have had an interest, and "back filling

The exact details are dot necessary Tor the purpcée of this
judgment.

Mr. Palani did not then make writteﬁ representations but on
the 13 December wrote to the Authority requesting certain

documents from the Authority to enable him "to successfully

defend" his case. The Authority, however, refused this request by

a fax dated 15 December 19%3. In passing 1t may be noted that Mr.
Palari had inm fact prepar=ad an extensive draftt reply to the

Authority which he had annexed as an exhibit toc one of the
affidavits he filed (17 October 1%9%4 Exhibit "M"). However he
made ancother affidavit in which he said the draft reply was
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accordingly, he wished to withdraw the letter from the iist of
documents Irn Thz case (17 Novemoer 19295 paragraph Z:. Notwith-
standing this in an esven later affidavit, Filed in r=ply toc one

November 1995, he referred to the draft reply in such a way as o

make 1t plain he was relying upaor 1t as a part of his case.

+

Lycns J. said that imn the context of his judgment +the dratt reply

M

Wwas of little conseguence, though ne did observe fhat it showed




Mr. Palanl did in fact have time to mount an extensive and welil-
reasoned reply within the timeframe given him.

Folliowing the’'fax refusing his reguest for further
documentation Mr, Falanmn: wrote to the Authority onm the I
1993 saying that all the allegations against him were denied; that
he thought 1t appropriate to discuss them with his Counsel, Mr,

P o

anu Kna

i

3

, before reolying with a detsilled explanation tut
because of the legal vacation Dr. Sahu Khan was overseas and woulg
not be available till mid January 1i%%4. He also éaid proceedings
%ad already been commenced.in the.High Courtvaﬁ Lautoka. Thé‘
Court record in fact shows an application had heen filed on the
2 December 1993 seeking leave to apply for judi;ial review. TMrL
Falani concluded his letter by saying that after he had discussed
the matter with Dr. Sahu Khan he would “tor}espond wilith vyou
in due course’. The Authority replied on the 21 December to the
effect that it had considered his response to its letter of the
7th December and went on to say:

- "The Board believes that your conduct has been incbmpatible

with the faithful discharge of your duties. to the Authority

and on that ground hereby dismisses vou with immediate

effect.”

Mr. Falani had first sought leave to apply fTor judicial

review in respsct of what he called his “suspension’ on the Z
Uecember 1%%93. sfter niz gdismissal on the 21 Deceamber ne mags
amended aopplicstion and what Tinally came before the Court was
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nat amended stiatement seeks judicial review by way of Orders

Certiarari, Declarations, and Orders for Prohibition in respect
the decision by the Authority to suspend and/or dismiss him. A



iaty o©f grounds were set out in the amended statement but

2cords that Mr. Falani’'s argument was based on two

.
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Tnat he nad beern demied natural Justice im that The

-

his ground was based on Lwo matters:

A
J

Hi}

natural justic

A member of the Board.of the Authcority, a Mrs. Eerwick, had
been dismissed ffom her emplaoyment by the Authority‘some
vyears previously and thét Mr. FPalani had been a party to her
dismissal. In result it was alleged she had exbressed, and
held, some animosity towards him. Mrs. Berwick filed an
affidavit in which she disputed much of what was aliegéd.

A Mr. Feter Amey was ahparent v employedc by thé Fiji
Intelligence Service, which had been involved in a

. 6, §
investigation, Mr. Amey had previocusly been
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employed by the Authority and it was alleged he and Mr.
Palani had been involved in some disagreement when M#*. Amey
had been dismiss=2d. It was alleged Mr. Amey held some

animosity towards Mr. Falani.

it

ying that, as

D7}

Lyons J. commenced Ris judgment by s

3tknowliedged by Counsel in their submissions, the Court had first

focus on the narrow pcint of whether or not judizial review was
allasle =o Mr. Falanmi. It would follow that if 1%t was nct, then
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given for r=2ply was Insutficient in the circumstances of the
casg. His regusst for further time should have been grantsd.
That the Authority was biased and that he was thus denisd

277




determined ., Thizs issue cf whether or not Judicial review was

svallable tao Mr. Falani, 1In these circumstances, 1s tne

. )

matizer we consider.
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‘Lyens J., 1n our view correctly, commencesd by

judicial review did not lie in a strict master and servant

reiationship. In our view the law 1is now clear that Judicial

review 1s cnly avallable where an issue. qQf.oublic law is involveg
! - H

in master and servant cases; it does not apply where the issue is
8 Private law obligatiocn. It is not always easy toc determine just
what is comprehended by the expressions "public law” and "private

- i

law"” 1In this area. However, since they first became commonly used

judgments of the Courts have developed ocur understanding of what

is meant. In R, v. BBC, ex parte Lavelle (1983)‘1 All E.R. 241
Weolf J. at 248 séid when dealing with an apblication for judicial
review that hcthing in the English rules relatiﬁg to Jjudicial
review had extended the circumstances in which the prerogative
remedies of mahdémus, prohibition*br certiorari were available.

He went on to sayﬁ

"Those remedies were not previously available to enforce
privatz rights but were what could be described as public iaw
remedies. They were not appropriate, and in my view reamain
imapprapriate remedies, for enforcing breacnes of ordinary
bligations owed by a master to his servant,. An application
ar judicial review haz not and should rnot bs extended toc a

ure 2mployment situation.

re

U 40

R. v. East Berkshire Health Authority, ex garte Walsh (1964} 3

=

sl E.R., 4253 it Qas held by the Court of Appesl that whether =a
dismissal from emplovment by a public auvuthority was subject to
public law remedies QEpended on whether there wers special
statutory réstrictions’on dismissal which underpinned'the

emplovee’'s position and not on the fact of employment by a public
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suthority per s2 or the employvyee’'s seniority or the interests

L4
+he public im T the authority. Sir Jobhn

rt

on of statutary

t
b

fjonal Nis Jjudgment discusse=d the ques

—

yrnderplinning 1n relation to three of the most well known casss LN

this area, VYine v. National Dock Labour Board (153S6) 3 All E.R.
2229, Ridge v. Baldwin (19&3) 2 All E.R. &6 and Malloch v. Aberce=en
Corp (1971 2 All E.R., 1278, and said at p.430:

"In &all three cases there was a special statyutory provision
bearing directly on the right of a public authority to
dismiss the plaintiff. In Vine's case the employment was
under. the statutory dock labour scheme and the issue
concerned the statutory power tc dismiss given by that
scheme. In Ridge v. Baldwin the power of dismissal was
conferred by statute (s.191(4) of the Municipal Corporations
Act 1882). In.Malloch’'s case again 1t was siatutory {s.3 of
the Public Schools (Scotlamd) Teachers Act 1882). As Lord
Wilberforce said, it is the existence of these statutory
provisions which injects the element of public law necessary
In this context to attract the remedies of administrative
law. Employment by a public authority does not per se injsct

~i

J

any eslement

of publiic

law.

Nor does the fact that the

or

is an

‘offlicer’ .

employee is 1In a

"higher grade’

This

that

there will

be special

only makes it more

likely

statutory restrictions on dismissal or other underpinning and
not the seniority which injects the element of public law.

Still less can I

with the interest of the public.

find any warrant for equating public law
If the pubtlic tnrough

FParliament gives effect to that interest by means of

statutory provisions,
interest of the public

v. Civil

Service Appeal Board,

per se is not

that is guite different,

X parte Bruce

but
sufficient.”

(198

m

K. 6846 May L.J.

said at p.&%1l:

the
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therefaore,

1s whether

the

The
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In this case,

board’
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decision
1l 1s capable of challenge
This will only be 1if

on

review.

in

the applicant’' s appeal

against
this court by
there was a

administrative element in the board’'s jurisdiction

and decide such an appeal,
of public law was involwved. .,
put by no means easy

state,

MR said 1in

R,

Vo

Panel
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other words,

test

whether
is relatively
As Sir Johr
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means

public or
to hear
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simplies O
Dormaldson
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and Margers,
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QB 81S

at 53
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All

EFR 564 at

577,

[1987]

Catafin plc (19871 1
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all
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the reports it is possible to find enumerations

actors giving rise to the Jurisdiction,
tal error to regard the presence aof all of those

but

it is



' Factors as essentlial or as being exclusive of other

- Tactors. Fossibly the only essential elements are

what —an be described 3s a public slement, which can

take many different forms ...~

. .

Further, the decizicn of this court Iin Walsh's cass makes i+
zl®ar thst the mere. fTact that an applicant is employved by a
cublic authority does mot of iftself irmjsch the necsssary
piement oF publlic law so as to atiract the remedies o7
administrative law gr Judiclal review.”

' Dr. Sahu Khan submitted that the 1ssue herz2 was Not a matte
! r

W He argued that the element of public law was

[

.of private

present because the Authority is a statutory authority; the s=cong
I

sﬁﬁélIangg the Association, 1s a trade wunion; the terms and
conditions df‘employment'aré also goverﬁed by the Trade Diépute
Act; and the Board of the Authority is appointed under statutory
powers. In our view none of these matters injects the necessary
element of public law into the master and servant relationship.

Walsh's case makes it clear that the mere fact of Mr. Palani being

employed by & public statutory authority is not sufficient. The

o

—h

us to bear upon the guesticn and the only relevance of the Trade
t

s tc be that the coll=sctive agreement

h

Disputes Rct (Cap.S7) appea

was registered pursuant to .34 and thus imported the provisions

th
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of the collective agresment into Mr. Falani's contract o

Further we do nct see that the
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mode o©f appolintment of the Board ©f Lhe Authaority bears wuporn Whs
guestion,.
Dr. Sahu Khan further submitited that in the past the Court
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egislaticn had resulted in Judicial review being lass resadily
available. There are no such tribunals nor such legislation in

1]

iji. He referrad, in particular toc Walsh’'s case and comments made
May L.J. to the effect that Courtis should not be asiute to hold
Ay particular dispute is appropriate for judicial review. We do
ot think that anmy guestion of a generous or liberal approach as
pposed ta a conservative approach affects the positicon in this

asg .

In cur view, on the basis so far urged, Mr. Palanmi was in a

strict or pure master and servant employment situation. He was

M

enmployed by év;tatutory authorit} under a private ;ontracfhﬁf
émpfdymenf. It may se observed,mas H;ted earlier in this
judgdénf;yghdf his contract of employment expressly .provided that
his employer, the Authority, when exercising disciplinary

functions had to act in a way that is consistent with the rules of
natural justice. It follows that Mr. Palani, though mot entitlad
{to seek judicial feview,'would be entitled to sue the Authority %
for breach of contract for faiiure to obsgrve the rules of natural ;
justice and, if he established his case, to recover damages for
that breach. This would relate tc bocth the alleged denial of
sufficient time tc respond to the matters alieged against him and

the sllegatiorn of bias.

Dr. Sahu Khan, however, urged a further basis Tor bpein

18]

entitied to proceed by way af Jjudicial review. He argued

rt
T
L
rt

in

dccordance with .the approach adopted by this Court in . ‘ i

Manunivavalaci Dalituicama Korowvulavula v. Public Service

“Ommission (Civil Appeal No.& of 1994) he was enititled to judicisi

Feview in .this case. In Korgvulavula's case the appellant had
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peer appcinted tc the position of Corntrollesr of Road Transport,

which was *the head of the Road Transport Deparimert. He was a

. . . B . - 1] .
retired civil ssrvant who "had previcusly been head of the
Decarimen+ as Controller of Road Tranmsport. The appointment had

rot been made to thz permansnt sta

)

was made in terms of a written contract between the FPublic Service

L.

Caommissiorn on pcehalf of the Government of FiJji and Korovulavuila,

Y

- ¢

it was clgar, for reasons discussed 1n the Jjudgment, that

Korovulavula held a public office in the Fublic Service of Fiji.

In addition he was later also appolinted by the Mimister of

Transpﬁrt to the office of Frincipal Licensing Authority,van
office provided for in s.S(l)}of the Traftfic Act (Cap.l1756) and was
thus charged with liéensing motor vehicles and drivers and
.incidgntal maétefs. This appolntment was mot the subject of a
sEparate conéract. Later, because of dissension between him and
the Minister, the Minister revoked his appointment as Pfincipal
Licensing ﬁutho?ity. Six weeks or sa later his appointment as

Road Transport was terminated by notice in writing

~h

§
Controlildr o
under a particular clause of the written contract. Korovulavula
two decisions. This Court dealt

sought judicial review of these

with the two decisions separstely. There was noc contract 1in

relation to thsz Princicpal Licensing Authority appoimtment, i ne
Court neld in that casz that the Ministsr had given Kaorovulavula

1t his guties thet weare,
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directions as

fundamentally improper and so unlawful; when he refused to carry

; - Vs ] o=
23, Korsovulavuis

rt

out those directions nis appointment was termina

toc which he had been appointad

under an express statutory provision and public law applied tg 1t.
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udiclial review was clearly the appropriate procedure. This part

the Jjudgment has no relevance to this case.

- N . . ¥ - + . 3
The decisicn relating to the terminmation oF the appociniment
» L
Comtroclier of Road Tranmspcrt was on a somewnat different
oting. It was clearly made in accordance with the wri

~ovided for termination at the will of either

u

Contract which
Korovulavula or the Public Service Commission by giving the
pscribed nmotice imn writing or by payment of cne month’'s salary,
gither to or from Korovulavula, in lilieu cf noti:e./ It was not
,@ade under the clause whicplcontained an express provision fof;;
dismissal. The Court held that there was no breach of contract,
the Commission having acted directly in accord witb thevterms of

the contract. However, the Court went on to say this:

“In our view 1t 1s necessary to go further than the express
words of the contract in determining whether what was done
here by the Commission was proper.”

It then went on:

"However,; 1t must be recognised that the Commission had a
discretionary power to decide whether it would exercise the
rights it had in terms of Clause & of the conmtract to
terminate the appointment. Likewise, in the same way the
appellant had a discretiomary power to decide whether he
would exercise the rights he had in terms of Clause 7 of the
contract tc terminate 1t. But while the appelliant, as a
rivate individual, had the right toc decide to exercise
~ights for any reason whatsoever, the raspondent, being =
statutory body created for publlic purposes, to carry out
puslic fumnctions and to ensure the carrying out of publi
functions by the Public Service, was reguired to exerc:is
rights under the conitract in good faith in accord with-.the
genmeral purposes cf the statute for the public good.”

he Court went on ta cornclude that the Commission had decided to
exercise L1ts power to terminate the contract by notice because of

Korocvulavula' s refusal to carry out the Minister' s directions



while Principal Licensing Officer, which the Court had alresdy
M 1
held ware improper and ymlawful. Accordimgly, the Court held tha+
- 1N
the Tommission had not acted Inm accord with the gemnersl purposes
of the statute For the public good in deciding to terminsate

Korcovaluvalu's emplaoyment In terms of the contract. Koraovaluva!
. a¢LI

rtment and

2
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held a public office, Head of the Transport Dep
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Civil Service. That

in
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Transport,
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public law; Judicial review was the appropria
procedure.

Dr. Séhu Khan submitted that His Lordship had in his judgmehf

aécepted that the Authority had the power to conmstitute and

conduct an internal Enquiry if it found anythin@ amiss in its

administration; indeed it had an obligatiom to the public to do.

so. He went on to say, among other thimgs, that that decision

would be subject to judicial review. Dr. Sahu Khan then submitted

that 1f the

review then

decision to set up the imguiry was subject to judicial

whatever hagppened under the Ingquiry should be subject

to judicial review.

In our view this submission 1s not scoundg. Inm Korovaluvalu’'s
case the Court held that the earlier decision of the Commission ic
gxercise powers 1t had under the contract was not made lawfully 10
that 1f was not made 1n good faith in sccord with the generstl
purposes ot the statute for the publlé good. It was subject o
judiclial review on the application of Korovaluvalu. The Court
Had determined that he held & public office ;n the FPublic ServicE

131 anc

M

of

decision.

T

cobviogusly he was the person directly affected by

here was a sufficient public law element invaolved.
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not contaln a public law element 1n relation to him. [t was a

ter of private law between the Authority and an emplovee. If,
2z Mr., Palani claims, 1t was a matter of discipline and was in

ach of the rulez of matural justice then 1n terms of his

itled toc claim damages for breach of
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contract.

It must be remembered judicial review is not a cause o

action. it i3 a procedure by which a parscm may apgly tc the High
Court fTor anm order of mandamus, pronibition or certicrari; and 1Lf
such an application has also bBeen made, and ithe Court considers 1t

would be just and convermient, 1t may also grant a declaration and

'

an injunction. It is fundamental, however, that some person must

have grounds. on which toc seek the crders of mandamus certiorari

and prohibition. See Order 353. Thus judicial review 1s not =
procedure to bs Invoked, &s 1t weres, in & vacuum. ' 1% 1s no doubt
the case that all adminisirative derisions and discreticns of

les are made or exercilised by them are subject to

0.

statutory bao
review by the Courts in some circumstances. But anyone who seeks

to challenge such a decision or admini;traﬁive action must
2stablish some ground relevant to the decision or action
challenged aﬁd have the status to challenge 1it. In respect of the
:decision,td Hold an internal inquiry the learned Judge in the
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Court below held that the-Authority had acted in'g'ood"f'ai'th"and1
czord with the geheral purposes of the Electricity Act. It doee

ar ts us that the rules of natural Jjustice requiring

n

not apo

individuals to be given opportunities to be heard or raising . -

issues of btias have any bearing on the.guestion .of.

hold an internal inguiry. Mr. -Smith, in his submiss
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this point clearly whén he pointed out

forjchélléHgihg thé’decisidﬁ,

stééd£aéyipowégs 5%M£héihﬁ£hori§9_,
such Sifuétioh‘arfses.in thiélgéééff(édﬁlitﬁ.
follow that be;ause the decision to hold an'ihtgrﬁéiiigﬁdiﬁy;wés
open to challgnge by Jjudicial review, if thére waé?a;gébuhdﬂfdhx
making such a challenge andvsbaééAeiéntitled to‘m;g;fi£; iéé£ 

other‘actions of the'Authority_tonSequent upon the .decision
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fhe?é;; 5;;56;16§95F£0Jehaii;85é by_}udfciai EeQieQ b; Etgér
persons. Every appglication fcrwjuaiCial rEView.has to be

considered in relation to the paftiéular circumstances applicable
to it.

It follows that we reject‘Dr. Sahu Khan's submission and the

appeal fails. We uphold the lower Court’'s decision to dismiss the
' : o ’ . RIFE
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application because judicial review 1is not avalilable in a strict-m
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master and servant relationship based on a private contract of
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Sir Meti Tikaram. N
President, Court of Appeal




