N _THE FIJI COURT OF APPEAL

c17IL SURISDICTION

cIVIL APPEAL NO. ABUQOQO36 OF 19938
(§igh Court Civil Action No. 50 of 1985)

SURENDRA PRAKASH t/a ROBINA TAILORING
CENTRE APPLICANT

-and-

RANGITIXEI PRODUCE DISTRIBUTORS LIMITED RESPCNCENT

M- 2. Sharma fcr the Applicant

M~ 3. Parshctam for the Respondent

Date and Place of Hearing : 1st Marzh. 1885, Suva
Dat2 of Delivery of Judgment : 2nd March, 19298

JUDGMENT OF THE COURT

Zn 20 Saptember 1993 the apvlicant apprlied for leave to
aprazl against refusal by a Judge of the High Court in Chambers
£z grant him leave tec amend his pleadings and also against
s71sal to grant a stay of execution of judgment alreadwv entered.
The application was heard by Tikaram J.A.{(as he then was). He
dismissed both applications with costs. The powers of the Court
“zra exercisable bv a single judge under s.2C of the Court of

Azreal Act {(Cap.12).

aTrlicaticn stated grounds <f the application which had nct bezn
st2ts¢é in the aprlicaticon made in  Segtembsr 1923 The
2znlication was re-lcdged as an amended nctice of meticon for
~32v2 =2 aprpeal on Z December 1994 It s %2 b2 ncted, hcocwever

TnzT the grounds were stated In terms 2f an ervror or 2rror:
2212323 to rave bean made v Tikaram J.A., =7t 2rrors mads ov ths
S2iz2 in the High Court, as shculd hava heen alleged. However.
It 13 convenient to set the grounds out, 2s «lesarlv they state
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what the applicant alleges was wrong with the decision made by
the judge in the High Court, which is the matter with which we
are concerned in this application.

The grounds stated in the amended notice of mction are as

follows:

"(a) THAT the learned Justice of Appeal was wrong in
refusing the applicant/appellant application for
leave to appeal against the order, decision or
ruling of the High Court Judge at Lautoka on an
application by the applicant for leave to amend
his defence and counterclaim on the grounds:-

(i) THAT the summary Judgment entered against
the applicant/appellant and dismissal of his
appeal thereon did not affect or exhaust his
defence and counterclaim (as the defence 1is
very closely linked with his counterclaim
and action was treated alive (sic). The
applicant/appellant ought to have been
granted leave to appeal so that he could
amend his counterclaim.

(ii) THAT the learned Justice of Appeal ought to
have considered that having regard to the
act, fact and circumstance raised by the
appellant the summary Judgment was only an
interlocutory ruling, the appellant’'s
defence and counterclaim were Kept alive,
interest of Justice required that the
appellant do have leave to appeal to amend
his pleadings."”

g
made pv +ths respondent. to the fact that summarv Iudgment was

entzred on that claim and to the fact tha*t =h=2 arolicant aprealad
Against the summarv judgment. The clzaim w3s f3r pavment cf two
amounts of meonev in New Zealand currency in respect of tw

2% zxchange issued by the applicant, whe was the de
t. The hills of axchange had been 1ssued to pav for =

ntitv of conions and potatces supplied t> zhe applicant b7 the
spondent. The applicant filed his Statemen
High Court denving liability and seeking te rzlv upen th

c
of absence of merchantable quality. He zlsc ccunterclaimed on
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rhe basis that the goods had arrived in a damaged and
deteriorated condition. Judgment was entered under 0.14, on the
wasis that the claim was established and there was nc defence to
it. The applicant appealed against the judgment but the Court of
Appeal held that the High Court had been correct in deciding that
the applicant had raised no defence. It ncted that there was no
suggestion that there had been a total failura of ccnsideration.
Accordingly it dismissed the applicant's appveal with costs. The

‘udgment In raspact of tha apveal was deliverad cn 12 March 1992,

The 3pplicant then appliad to the High Court for 2 stav of
avecuticn ¢f the judgment on the respcndent's claim until the
m had heen decided. The High Cour* grantad a s*av,

r22 in those terms but until further order; subsequentlv it

in “he Hizh Court for leave to amend his
hiz Trountsrclainm He =zought Lo have them amendzd in a aumber of
rzsTachs including stating remediss which he c¢laimed in the

"fa) Declaration that he is not liable to pay to the
Plaintiff; .
(b) That judgment entered summarily be stayed;
(c) Damages;
(d) Costs."

In the criginal Counterclaim the applican:t had claimed damages
£ That claim ramained unchanged in
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Srn 30 Fulv 1993 Ashton-Lewis J. Zismisszd the agoliczant's
moticr oS 21 July 19292 bv which the acplicant scught laave o
amend the Defesnce and Counterclaim and 2 stav of arecutiocn -f thz
Iudzmant already entered in respect cf the rzsrondent's claiv: ke
T2de no crdsr as Lo cosis His Lor3shin's ~rizy wss za22l:3 -0 &
Auzust 1%39% . There ~an ke no deukt that ot owzsoan inTarlaosutoros
2risr ind sonssguently, by reason ZIov.liat oI oths: Tourt oI
Azp=3l Pulas, the notice ~of apreal from i oshould have hean filed
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applicabla, tie date on which the notice of appeal was filed was
one dav after the a2xpiration of the period of six weeks from 4
August. The applicant should, therefors, have applisd to the
court to extend the time within which an application for leave to
appeal might be made. We pointed this out to Mr Sharma but he
informed us that he had nc¢ 1instructicns freom the applicant's
solicitor axcept to ra2lv cn written submissions in suppertc of the
application for leave which the solicitor had already filed in

e
Sourt. No application was made, thersafore. for an extansion of
\%
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zime wishin which to f£ile and ssrve the apovlica
apreal against Ashton-Lewis J.'s order. Ccnsequently, we must
o

dismiss th t filed and
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ticn on the ground that it was n
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served wi% rind allowed by r.l15.

+

ication had -Seen made for the time to be extended, we
ve rom what

Hy

sen willing to grant it. It was clear

3

o)
us that the cnlv submission which would have Lheen
of the merits of the applicaticn was the written
ed bv the applicant’'s solicitor. Having considered
that submission, we are satisfied that the application could not

succeed.
Order 15 r.2(3} provides:-

"(3) a counterclaim may be proceeded with
notwithstanding that judgment 1is given for the
plaintiff in the action or that the action 1is
staved, discontinued or dismissad."

@ -_ —~ - Py - S S = - -~ Yoy - -
Intrv o7 summary judgment In faveour 2F thes r=szcendent in raspact
2% 17z ~l3in 314 act, thereforz, prevent the apcpllcant preocesding

Jitk mis Tounterciszim The efiact o2f ke entry o2f summarvy
Iifgmant itz that the pnrocesdings in respecst 2f ths respendent's
Tlaim havs bean oornclioded Thz appl:icant zcannct, Therzfaors, now
imzn® hiz Stazsrsrt <f Defencs Crn ths other hand the
Tounterclaim 13 z9ill 2n foct; nothing said ov This Court whan ot

t
d2alt with the apnsal against the antrv =-f summary Iudgment

2ffacted that situaticn While the Counterclaim Lz st£lll c¢cn
foot, i~ can be aprropriatelv amended: but. as the nl2adings were
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closed long ago (as to which see 0.18 r.19), it can be amended
only with the leave of the High Court (as to which see 0.20
rr.3&5). However, the amendments sought bv the applicant were
not such as could properly be included in i1t after the
proceedings 1n respect of the respondent's c¢laim had been
cencluded. They were merely a way of seeking to present a
defzance to the respondent's claim. A Counterclaim must be of such
a nature that the court would have jurisdiction to entertain it
33 3 separate action (Amon v. Bobbett (1889) 22 Q.B.D.543 at 547~
548). Consequently, in our view, if leave were granted to extend
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the “ime for filing the application fecr leave to appeal again
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Ashion-Lewis J.'s order, the appeal in respect of the refusal
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caermit amenément of +the Defence and Ccunterclaim cculd not
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sircumstances, even 1if an extension of time f
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or leave to appeal were granted, the zpplicaticn

acclication
would, in our view, necessarily be unsuccessiil. ) .

Oon the hearing of the application for 1leave to appeal
against Ashton-Tewis J.'s order, and after counsel had been
~22rd, the decision of the Court to refuse leave to proceed out

¥ +ime was announced. We undertock to state ocur reasons in

B it 2

writiag and those reasons are sat cut above. .

M~ g~ o

Mr Justice 2T D:illzn
Judge of Apveal
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