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IN THE FIJI COURT OF APPEAL -

CIVIL JURISDICTION

CIVIL APPEAL NO,., 33 OF 1993
P tal Cowrt Civil Action Nl 278 of  baan

BETWEEN

JOHN EDWARD BYRNE
JUNE KIM BYRNE APPELLANTS

-ard -

J_S HILL & ASSOCIATES LTD ESPONDENT

[V}

M. R. A. Johnson and Mr. H. Nagin for the Appellant
M. M. Dsaubney for the Respondent

Dates and Place of Hearing : Sch and Scty Julx
Delivery -of Judgment s 18t August, 193
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JUDGMENT OF THE COURT

The appeal in thizs case concerns a dispub:2 over building
Wortl  dorme 1n the latter part of 1389. The trial in  the Hiah
Coiurt commenced in May 1991, reaquired 22 hearina davs

v 3 and was
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Tre work in dispute was by  way oF alterations anda
sxtensions to. and redecoration 5f, @ dwelling house belonging
ro amd  occupied- by the appellants. They are raspectively A
High Court judge and nis wife. The respondent {2 a company
wHich undertakes building and construction work of both maior
and minar tvpes. The work which it undertook to pertform For
Flve appellants was assigned by it Eo its small Works department

Fo carrcy out.
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The contract between the partiss came into =xi
the result of the acceptance by the appellants of EwWo
auotaticons given by the defendant for work which had besen the
subiect of discussion pbetween the appellants ana officers and
EMPLoyess of the defendant. The total amount of the two
quetactions was $517.481.03. Subsequently the contract wWias

varied oy oral agreement 30 as to extend to additcional work.

1A their Statement of Claim and the further particulayrs of
e olaim the appellants alleged that the defendant had failed
e do oanag comrlate the wordk satisfactorily and had in Aaddition

0

caused damaqs to roof tiles of the house. They oclaimed Jamages

oo o nloarnd Faor Aiskress and Lnconvenlencs, Arcd Al ao soueainh
woaEmLary Jdamnages Thie
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3
completed rheir evidence, the defendant dealt with them
seriatim In mor= detail. INn respect of some it asserted that
the worl had been done satisfachkorily. In respect of others It
3ald that the dJdefects were minor and that it would have made
Ehem gJood at Che end o fF the normal maintenancs period. ‘In
respect  oOF zome of Ehe work it said Ehat defects were Lhhe
meswlt of the second appellant interfering in Ehe work By
1

I Crhe A Eerndant o WD My

ER NS R T irmenmgotiormse dipaoy

Fimally, it said that the appellants had failled to mikigate

their loss and had incurred UuNnnecessary expendl tures im
remedy Lmg detfects ik counter~claimed "approximately

$11,027.25" as the balancs of moneys not paid te it by the

appellant. in accordance with the contract anmd gener-al damages.

In a necessarily lengthy Jjudgment the learned trial judge
decided that several partz of the work, which he zpecified, had
beern performed incompetently and had resulted in defects. In
respect of the defects alleged t@ have resulted from the z=2cond

zppellant’s interference. he found for the defendant 1n respect

ot s s, albell subsbantcial, defo=ct . He Found also Lthat
Cres obe Ferddanmt s WGk men Mad cauraed N o] S TR dmmaae o e

biles aF Fwe erctilions af bhe roof o f o Ehe el ses anal Ehak bhe

defendant mad caused e appellants e Jistre arvdd moir e
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et ormances and awarded the respondent 13,027, 25, He Cthen
ordered the respondent to pay the appellants Llnterest on £he
mett award of $42,4868.75 at the rate of 10% cer a2nnum from bhe
date of the judgment. He also ordered kthe respondent Lo mavy

Fhe appellants’ cost

0]

Just as the trial was ot inordinate length. 390 the grounds
¥ areesl maraed far oamd wide and Eotal led L= T WErE mg
Tallows: -

"1, THE Learned Trial Judge erred in Law and in fact

in allowing the Respondent to adduce evidence on
matters which were not put to the Appellants in
Cross Examination and giving weight to the said
evidence and not properly directing himself in
respect of the same.

N

THE Learned Trial Judge erred in law and in fact
in not allowing the Appellants to adduce
rebuttal evidence.

3. THE Learned Trial Judge erred in Law and in fact
publishing in his judgement irrelevant matters
about the Second Appellant as to her character
when there was no evidence as to the same.

4. THE Learned Trial Judge erred in Law and in fact

in not holding that the amendments by the

Respondent to its Statement of Defence showed

’ that it was not honest in its defence and kept
changing positions.

5. THE Learned Trial Judge erred in Law and in fact
in not properly taking into account inflation in
the building industry.

&.  THE Learned Trial Judge erred in law and in fact
in not awarding greater damages for damage to
the roof.

7. _THE Learned Trial Judge erred in law and in fact
in not awarding greater damages for the
' shutters.
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8. THE Learned Trial Judge erred in law and in fact
in dismissing the Appellants’ claim for breach
. of Cyclone Shutter Erection Agreement.

3, THE Learned Trial Judge erred in law and in fact
in dismissing the Appellants’ claim in respect
of the Defective Hot Water Service.

10. THE Learned Trial Judge erred in law and in fact
in dismissing the Appellants’ claim in respect
of the Staff Room.

' 11. THE Learned Trial Judge erred in law and in fact
in holding that the window in the Visitor’s room
was independently commissioned by the Second
Appellant and installed by an unrelated
contractor and diasmissing the claim.

12. THE Learned Trial Judge erred in law and in fact
in not accepting the following:-

(i) Quotation of Ambe Construction
Limited;

(idi) Evidence of Sugrim Prasad;

. (iii) All the payments to Larsen Holtom
' Maybin Limited;

(iv) Colourmarket expense;

(v) Full amount of Viti Carpets Limited’s
account

(iv) Wormald Security’s account in relation

to the Visitor’s room;

13. THE Learned Trial Judge erred in law and in fact
in allowing only $1,000.00 in general damages
for inconvenience and disruption.

14. THE Learned Trial Judge erred in law and in fact
in not allowing damages for use and supply of
inferior materials in the building works and for

stolen items.

15. THE Learned Trial Judge erred in law and in fact
in allowing $10,027.25 by way of counterclaim of
the Respondent on the basis of doctrine of
substantial performance.

16. THE Learned Trial Judge erred in law and in fact
in , not awarding costs to the Appellants on a
’ - Solicitor-client basis especially whan he

allowed the Respondent to unnecessarily prolong



290

the trial by intraoducing irrelevant matters
Wwhich were not in issue.

17. THE Learned Trial Judge erred in law and in fact
in not allowing the Appellants interest at the
rate of 13.5% from the date of the issuance of
the Writ to the date of Settlement.

18. THE Learned Trial Judge erred in law and in fact

in misquoting 1in his jJudgment the evidence
adduced at the trial.

in Nnot giving the Appellants a fair tria=al.’

Gitourds D, A, 14, 13 and 1'% were abandoned at or bertore Ehe

commenncament of the hearinmg of the appeal.

W E LY DT Llew, moil ANT OO T s e DAL e 2ot lion
oroceeded to trial in the High Court. I view of the nature of
T Gdlspute, arbitration Y AL Aapprooriatb2 iy auialified
Arbilbrator Wwas the course that should have been adooted. That
might have Dewrn oxkpected to result Ln concenteration o, and
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ik maant that atktention was Again rocussed
appallingly incompetent worle parformad Dy Ltas  employem:s.

Unfortunately atter Ehe adjourmment bokbin counsel 1ntTormed tihe

W inabl= Foo resolve the matter

Ut

Court Eat the partie

themselves,

Ground 1

Allegationzg of interrfsrasnce by Che zecond ape=llanmt in the
performance by the detendant’ s workmen of parts of Ehe work
W st oLt o s im Ciross-axaminaklon. The amended

Statement or Detence i not been sarwed Whian ahe aave

§

PRV e Lt TR Howawvar, aolumae . Foir Che apoellanmits didg ok object

[o1a! of the ey Ldence o f sush

e

at the Ttrial bo e admiss
interference whean It wasz given by defence witnesses. In the
absence of zuch abjection. the trial judge had no obligation to
take any initiative in the matter, particularly as the =zyidence

accorded with the pleadingzs. as they had been amended by then.

T statbing che FredEanms P hls fFLrealivgs 10 e Jrackament
Livee T3l Jdae e fereredd oy ol P2 s Ldampn i i SRR T )3
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s Lo e il Zrnt madie e lesamt Findings. T eeages b IR o ST S R
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3T Ehe allegation of interference. We can Fimd no 2rror Ln

what Hizs Lordshic Jdid.

Ground 2

Fiver e Lz mothing in the appeal book T sow thar Ehe

appellants’ counsel sought to adduce evidence in rebuttal when
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canrol succeed on this ground,

The appellants’ comolalnt heres is that Hisz Lordashio did
not take intwo account any increases in bUuilding costs which

U sur et betwesn Che Eime of the Erd

1 arnd e date of

oy

Judgment. Damage:z awarded for remedial work thhat st£ildl needed
b e done at Lhne time of the trial accorded wibth doocumentary

vidence of &2 guotsd orice whicks inoludeo an armtilicisatead i

L ol lding BUORnERS betwaen Maroch L13%1 amdc ot 1331,

Howe e, D et Wil i drv Ldence

st Lo loatr e Lner osse:s: afhber Lhat. ik WO AT TG bt Chat
Judmment was mob deliversd untll fifbesrn monthe afbss e trial
S s Ll el e maEre b Lees subhe Tt D3l coniaby Ll e
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M forcunats conseauencs was that the prices o wWwhicr e

Als award or gamages were probably out-of ~date.
SUCCE

However ., we cannot zee how the appellants can

iz ground in the absence of any initiative having been

foor the purposs S A TG 2w Lvden

price increases., 1iF they had occurred. Furtier, we nobe

it iz =& oroolem trat would probably naot Fave arisen if

Y Dooa maAa roEker Hhe Lt 31 Sibanes Do Liiman Do i cooemty
A Kot Cime L ~2speciiva cAszes at Eha trial wWibinin

Ground 6

cticns ofF the roof,

i
y

The Jdamage was done £33 Lwo

lower level thanm the main roof. The trial judge

ddamages the ccesh of replacing the whole of thoses

il rhe individual tiles that weres damaged, e

saecbions

Dagerd

2] on

Eakan

e o f

trat

Ehe

at a

awarded as

. ot

zald thaat

sbtherwiszes the roof would bLe a patchwork of mew and old tiles.

Im =iz writhen submission

'

Gurae L Fon e appellants asked Foir bhe damagss boo Lo oo

replacing all the i

cost of

Llmem s Howewver, heres Ls o mo o lear 2o

“three roofs”.

e fore the judgment was iy

fe b

>of ., at ali levels, He dasoribed
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Another apparently similar tile, but better wearing, Lz
lnstead. Ir exact colour macch 1s Nnow nNnaobt oosszinle, Erers 13

Nno =2vidence to that effect.

Mr P.T. Maybin, a <civil engineer, who gave 2v ldence Tor
thie appellarts said that h2 would advise changing the whole
section. W T Litm ot @I LT 2RIt Aced s Lw L L Rres LRt L My
Mavbin was a Jdirector 2xamined the damag2:d maoof at the reauessh

of the ¥irst appellant in March 1990, It advised that tihhe

Loowe 2@2CT Lons Nneeded ] De fotally replacsad ot Jdid not

M FLothans. wWwhoszse comcany impartz and diszstribubes roof
tiles and who was called by the appellants to give evidencs,

mrovided a suotation for replacing two ections of Erme roof

us

but net Ehe mairn  roof. In reexamination the appellant’s
counsel put fo Mr Chang thak, 1if the top level was not changed.
"there would be & difference in the state of the house” ard Mr
Charea agreaad. Hiowever ., b was nob asked whebher 30 woulad be an

anpoe e ke am cde e Limeey s

Cioinse L Tor bhe appellant: subolitbesd alao Chhat Bl amount

]

GF Rl Jdamages o o awarded Lo opespeo L 7 Ve et 4 d ot kb HEST Wt
T O T A ST T S R R T Try bean bedieva e an o Gnebaaeoay bt N R TR T B S
aubdanieay . wWe banee dea ot Wi tihalh sutiml Lrroandi 3 e rases Lo

A S ITRTTN T ARG § SCTRUR VRS- 2
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Ground 7

HMis Lordship found chat., arter altzrations made by kthe
defandant., at the time of Lhe Etrial the cvclohe shutters wer:s
“f acceptable zize and ztandard of construction and nmneed not oe
replaced. However., e found also that Eime paintwork on bihe
DL ot st ers wan naraesthabls and needed b e redone and
that some of the wall brackets resdedd Lo e repalnibed, He
awarded $1,000 for painting the seven plywood shuttars and $670
o valnting 27 wall brackets.

sgzsinari Enterdrlaes e bed I March 19%L ko
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[ Ao ted for repainting 502 Rurricane
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5,900 and 172 brackerts at a price of
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$1.297.50. Aowever, i March 1990 M- Mayibim' s firm Mhai

reported £t bEhe appellants that the cvyclone shutters had "been

g

made good"” . It did ok refer to the brackests, The trial
Tudge s Finding:s were consistent with that recort. We can rind
ezt L them. Aovordingly the apoellants cannot sucossd on

Droloa arouired

Ground 8

T comv el Bl dundags Foaryd braat oo Ladan, Duicled o Dt A U

- S by e w Do Prae Porrezry @ toalnoo Doslemad Pl oime Ll Erenat
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contract to construct, instal and service the shutters by way

oy of arection and remowval from Eime Eo Eime AZ readiresd for

Nnurricans protection amd that 1t was breached by a fundamental

]

{

pirescy, 1.2, LN respect of the construction and installacion.

Howewvesr, nob only Jdid the appellants not plead such an omnibus

conkiracr . Dt the documentary 2videncs In Ere appreal ook

shutters in Wwhlcr no refarence 1s made to kre provision of any
aUupseguent service. There 1s alszo a separats letter from the
resporidert oo bhe second acpellant dealing =rxcluzivel s wibkhl bBhe

Drovision oY sUch s3ervioce.

e apeellants canmob cuco2aed on ehis ground.

Ground S

A nat L dispute that the defendant installed a hot

nal auoctation
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adt Lo odla oo Lzar Lt Ehe origlinel contracre WA varisd oy the
Deart oL e Ficom Eime R Elme amad biatb Ehie pyrow Doz Lans IS PR STl
Wt opars Loe W3 G ety o o varliation. The appellant @ aave
avidence Chat it Waan o rusty and leak irma when irmstal Laod,
R frem mercanrhed Ehat v WEE ozabrizfied bhalk
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Fo have ignored a Wwritten report made later by the firm that
the swWitaoh is continuously TON’"  and that & competant

elactrician should check 1t and rectify the defect.

Mr Daubney submitted that there was mno evidence that the

inscallation or bthe switch was work domne by che respondent .
EERT T A ) Wil nomem = Ldene e r mhe A N T Soor
instailatiom of the ot water system. However,  In O v LEw,

s
3
<
in
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»greement should be taken tce have included, at least

imoliciktly. an obligation to ensure that the hob water szrvice,

ee Lratal led could be operated properly Ly bhe appallants.
I7¥ thers was an =xlilsting switch and it was defective, Tailure

iy Lot o The appsellants =20 that it might be raolaced, wowld
have een a breach of the agreemsnt. However, we are satisfiesd
CFhart, it the learnaed trial Jjudge Rad properly addrezsed his
mindg tao Ehe matter, he would have foumrdad an the balance ot

miropablilities that the respondent installed a defective switch.

Although ne avidence of the cosgt of replacing 1t wasz adduced atb
bhe orial. ST COns Laoler chat, becauss b inztallation andd

rerlacement of electric switohes 1s o oa common ooourrenoce L most

His Lordzstis wowld have lbesen antitled to Faks judicial

nob i of Sl cosh oand would have awarded damaces OfF 350, TN
b e (L) Gpceal o Dhis odronarnd b Bial e s mee b

Soaaerit Ll Ly bEier Lt LAl juidhges fournsd et Shos e S s bon 0 Ly Eeves
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raving caused the defendant's workmen to paint the walls before
Nnew plaster had “"cured”. There was undoubtedly evidence before
im from which he could rHave drawn that conclusion. In ocur

view, he made no =2rror in doing so0.

Howaver, bafors discussing the cause of Ere cracking of

the plaster, he had made a finding that the plastsarwork in the

iR L s shoWws LR hBhe plocture—-frame 2ffect 2arlier mentioned
in relation £o the Study”. At page 5 of his judgment. e mMad

referred to there being such an effect in the plaster ofF the
wall ofFf Ehe Study. That wall was a common wall with the Staff

1

tarf Room 3ide, was bthe Wwalil In whictk Ehe

[%1]

Foom and,  om Ehe

ack showed up in the plaster. In reaspect of

s
—+

picture rTrame
the Study he had found that the resason for that effect was that
a window had been blocked off by a board instead of with blocks
(presumably of stone or concrete). He found that it was a
major Jdefect and noted that a director of the respondent had
@iven  evidence that the sensible way to remedy it was to
replock 1t and replaster.

Wiy dwalimg with the starft Room His Lordshieo  accesrs Do
have falled bto aepreciate bhat, every 1F the awppellants bhhad ot
CAUS e Erie wall Ee  De painted Lowo s3o0on, remadial work b

sl iminmate e plioturs frame effect would have Leen nesded) st

vhL T w1 Ehe Shoady Thak calized teime o errearmeousl s Lo LT
Ui, Lo dias) low Lhe apeellanmt:’ o olaim Inoroesmectoor Fie TLatr
NIV The aooellant s wer s ent it led oo e simi Dar treamesci i@ L

Wk darme b tire wall Sf fhe sraft Foom 3s Hia ordaby i fourmd
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they wers entitled to have Jdona £o the wall ofFf Zhe Study.
None of Ehe gquotations For remedial Wik S 3L
2Ufficient detall for any <conclusion Lo bhe drawn mow much 2 f

Ehee remedial work foy 2 Rmer R T
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walls., - The respondent i provide a ocreak -down of Chie crlce
Foor owhick it agrz=aed to do aLi af o the words for whickh 1t ouotfed.
snoarad 3z A R LU Yoa DiTes iR e o1 e DY
Scat? Room was 3700, As bthat amount was presuamabl o caloulated

la! Ehe basisa that the window WOl be Dlocked v a ooard

imrstead of Deling progcerly rablockad, the coslh would presumably
R T Datter L7 DV hag Tes T D unth 3s 1 h o zmould have

Deen Jdone.

[¢]
n

Wher His Lordshnie awardecd Jdamages in - pechk of the

~emedial work that needed to be done £Eo bhe Study, they would

Fave included the cost of reblocking. Nevertheless., at least

are new pisce of plasterboard Wwill have to bse fized bo the wall

Lf e 3taff Room armd some o oall of the e Luh iraa R

of the  wall removed Defores replastering. MMere g

R S R e P Dol ook bt e acosh oor i 1o LE
Lk r tivar the Lost of iemitiml mlas T RN IR

g o ler ey e of  lrwreaszes im o mullding cosks (V] ST S wl ol Y- R i G 0 E S G ol MYRS

T TAk bines &1L Trtorse maAU Ty s LIS L &gt e e Sl o
) ol il Lol vk bt ! ] S Lincke U e Lo Lol -
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Consequently, the appeal succeeds on ground 10.

Ground 11

The trial judge held that the window in the 3taff Room was

put in by one of the defendant’s sub-contractors but imn

performance orT a contract directly betweaein ik and Ehe
appellantcs. Howeaver, aven if he had no done B, Elve

appellants would not have been entitled ko recover damawgesz 1In
respect of the window because, as noted by His Lordship, Lthe
matter was not oleaded in the Statement of Claim or i the

Further and Better Parbticulars.

Ground 12

Thiz ground relatses to the coskt of five items whiich the

appellants claimesd they would have to incur, or had already

b

incurred, in remedving the respondent’s defective Wwork and the

damage done by 1tz employvees.

Tirves Tirst item was a aqauotation obtained oy B firmzr
appellant; the second iltem was oral evidence abaout bthe rFfirst
items; no separate issus iz raised by the refsrermoce Lo Lb. The
learned trial judge awarded a lower amcunt tham quoted, hazing
e award am & guotatiorn From another Dol Lder Wer @ Lol meo

srranr 1 Blat .
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The third itém is expressasd 1n terms of "all pavyments to”
Mr. Marbin’s firm. The Judge awarded 3720 for fees actually
pralds they werse pald for advice. What is now in lassue 1z fees
which the firm will clarge 1if 1t supervises the remedial work
Whhern Lo 1z carried oub. Thie second appelliant Fave =2vidence
Ltvat Mr. Mavoin gave an =stimate of 54,400 asz the rfee for auch

BN IeT TRV I W To El, 400 in rezspectk af the roof and 33,000 in

in

[y Yl PR Cre rrese or tlhie cremedtial wWOork W o har: Eime

[

o

sppellants wers entitled to be awarded damages 1in respect o F

s3ch fae dependead on Whether 1t was reasonabile or not to have

i

Ehve memedial wWwork supervised oy o a oivil engineer. The work

vl sing rEzolaTement of 3 azscrTion wf Dive roo o owon ld, in owr

i, warrant such supervision Az it wouwld affecht bEhe structure
Qf Lhe howuse. The other remedial work 2till reaquired appears

o ooe of a non-structural nature; 1in our view such superwvizion

ot 1t would not be warranted.

e fimd, Eterefore, that His Lordstip 2rred in not

awarding damagess:s for the cost of suserviszion bo Lhe wsxtenlt of

o
-
e
i
i

I'he Fourti fhem relata:s B oaing Dowght at oa cost o wf 5217

fog apolication Eo the conoretes by the swimming pool. Part of

N T ENONY T B e B o Dk e Lro o e By Pz ddy S

L T S e nbgolbe Lo wearcle i bR inabtea oo pev sl e TR G P

e Cecpetze b L @ ade Pec bW Lo maad resul el In

T

Telm A Jeeaim onto B inabiiroom F Lo Tive s rard Aases L Lamh

ol fern e Blymb mal Tk A Lt acl Pradd runt tees o G E e E e
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vy Ehe remadial work but that the colour of paint uzed was
differ=ant. Whether Ehe colour was Jdifferent or the EAMES s
pDeforea, 1t was. in our view. reasonable to paint Ehe whols of

Ehe cCconurets aryesh rather than have part newly painted and

mart withy old paint. The appeeal succeeds on thilas {tem.

Sy lEem o melabes 0 naroeh undgdse s The appe ] lant s
mecs ived  a auotatisn of 32e0.384 for Che wunderlay olus $1ol.4s

for laving it and relaving the carpet over it. The respondemnt

owhhaine 3, fram the compary that nad laid kre carset some vears

15

auockbation o f 140 for proviasion DF under lay aid

et

C
5
17
{

faiiy the quotatilion obtaines v he apocs=llants

i
ot

the whole room, Wwhile that obtalned iy

U.
\
.
b
3
it
£
-
C
3
&
&
7
N
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¥
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W&
the mzspomdent wms for replacement only of the wart damaged.
Thyez Erial judge considered the latter WECEEY sl Ehat Was

regulrsd. We can find no =2error in that.

(¥}

2ixkil ltem roelates to the coshk of adizcamnaction  and

Feesnnection of the =z larm ayatem 1n ke Staff Poom, $Zlao. &

similar coost PR el b T b by Sy wWwEe &L [l Hio
Lo vderon arud FR S cleasr Lhat e would gy Je b laweed Lk in
SR TN RV N ol T Sbhatfs Room 7 e had found brhat blhve respondent
L T I ST b defent s Ly et TR (N TS SEEE T i Mot

mak Jies Lt Fievdiees (Cuee st 100 aboses i Tﬁg IRREREA TR Py SR T

f
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Ground 13

As the work was protracted over several months:s and nokb all
detfects effaectively remedied, the inconvenismece and distress
caused hp the appellantsz, particularly the second apcellant who
stayed home mozht of every day to look afber her DPODéPt/, Wi S

el derab e 17 we Fad heen deciding Ehilz: makter aft Tirat

)

instance we would probably have awarded mor=2 tham $1,000 by way
af general damages. However, as counsel for the respondent
oinkted cut, anmn appellate court should not interfers Wwith an
amount awardad as general damages. UNnle=zs the Judge actsd on
S0oms WrOng crineiocles or law, misaporeherdsd o Tt facts (ol
awarded an amaunt that was whaolly 2rroneous, In actions for
breach of contract the guantum of general damages is invariably
Emal L. Hiz Lordshipe did not act on & wrong principle of law
nor Jdid he mizapprehend the Tacts, I our view Ehe amount

awarddad wasz nok 0o manifestly inadeguate Emat we would be

jiustifiag inm interfering with it.

Tre prespondent sought lesave Do arguse Chabt the awacd oo e

4

et Lol om Ehe basis of asuantum merigl b,

casnger -cibaim o shaowld b

e o ok Lo ofF hils Irtbent ion bo present ihatl avoanimess b, LF

L WorE rraAarthed. Lor & e Wan el iredd o @miiEe B sl L e
albbe ago LI conformect Wikl gl 1902) of brhe Couar b o AR
Fopl=z . s ryanh et a2 Bl apoellant s b 1L Doy B Y S A

(S gk daale boveabas Vb A baed ex e, R e T TS RN TR T SE o | fen
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argus the merits of the matter and salid that we would decide
later whether or not ko grant leave. The  argument Fad
consideranls merit and, we  are satisfied, the acpellant:s were
not prejudiced by the latenesszs orf the notice. Accordingly we

convenieant Bo Jdeal Wit e

if.

1Ial-1aks Lle Leagve aoughi . L L

Nnotice 3k the same time asz we Jdeal with ground 15.

OF
.
i
n
i
=
i
7
4
L
(8]
+

A3 LA AR aAre £ &
February 1990, the respondent provided a reconciliacvion of the
account for the work it had contracted tao perftform. It showed
work to the valus of $19,131.25 having been performed withh worrk

T e

o bive waiwes oF only FOS20 remaining Bo De Jdone. It alzo zhowed

having been paid. Subbsequently in a letter dated 21

“h
[og]
b
0
~
0
wn

May 13 and addrezzead to Ele  appellants’ solicltors Ehe

respondent said that it would "offer a credit to the unpaid sum
ot $1,000" to cake account of the fackt that the appellants

M

"Tdid] not want us to make good defects’ . That left amn amoumt

T

of F10,027.2%, which was the amount awarded by Hiz Lordsghis 1In

reapect wmf the counter-—-claim.

o
I

Altougin She counber-claim was Gl Lowaedd o bl hasis Eha

tantially performed,. AL the Frear i ma

w

Ehe ontract had beaen Sk

-
L

Mi~. DasEubne s, Al thoungh mobk concedlng thao

e

L = Laim DRI A B B R o ez Ll L Tare i bumi;f A vt
IV FH T T T HV AR Tt ST TSI LS U s ST & TR ol W SR A N LV RS SO S T T

of Ehe defects Foura Dy bEhRe learned brial  Soadae o il by mme
(A Joar s oreEs pemE L] i emedi=od o ab Lihe LoLine L TS A T T AF U SR Y

HLgl . T n L e doubh o wihe e b e AW o En Ve b Lol oo RIS
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masie of sbstantial performance. However, In view of oL
conclusions on Ehe quamtﬁm merilt 1ssue, which are set Dkl
elow, w= fFind i1t unnecessary Lo decide whether that 12 3o o0or

not.

The ~LlLaht to recover on a guantum meruit for Work

AnE deneee on the  exlstence of an dmolfed
cormtimach bk on a2 claim to restitution or a2 claim based on

unjust enricktment (Pavey & Matthews Pty Ltd v. Paul (1987) 1&2

CLR 2211, Lo omust e shown that the party sued on the guamtum

meriiit ha accepted Lthhe work done to iz oroperts for which

i

H]
=
3
iy
=)
W

mavment 13 Jlaimed. oraesent case the appellants have,

albheit unhaprily, accepted Lhe work done to fheir house.

For a claim based on aquantum merult btc succeed there must

the value of the Work to the person bo whose

a
[
B
< -
[y
ol
@
-
O
P
9]
—

14

mrroperty 1E has pbesn done. In this case therese was =vidence of
the amount whilaky ke appellants agree2d bo pay for e aworh s

a faie aperoximatlon of ks valus to tchem.

€
0
[11]

Wtk notbt done propsely does not., of Mans Bhve namer value

WOk Ehat {3 done CorEr L However o S apoe l Lanmts have

een awarded damageszs to remedy bhee defent:z Dm bhe work, AL Ome
NN LSS S AT ﬂWJYGVMdﬂH T A S T ¥ B SN & AL mcb s meEeig 1y LE
iveesent Loy o fF umdust emriqhmcmh‘.that el ol AL F Lo arne e
[ L o Lerw . b Lt fbve st b Vo s bies Mgt F oo

WL o Bl e st ot e o Taimed
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Mr. Johimszon submithed,

prevented frrom recover ing

doimg 1t was

Regulation &0L] o f

Ander the Puklic

ROUMECE IR N

“4..-(1) Every

i

Health Actk

person

406

nowever, that the respondent was

any amount for the work don=s because

e Towns (Building!

E (Caw.1117, provides.

rollows: -

GE L3NS

about to erect a

building or to add to or repair am existing

building
make application

Schedule and sha
the Council for

elevations,
such building or
alterations.
shall signh such p

and specifications.’

—

Regulatiorn 137(Z2) iz a
"(2) Any person
any provision of
where a

prescribed,
exceeding $10
for a second
and
exceeding $1 per

trhe offence.”

be

AL

B

O Y O Y P

shall before commencing

sections and specifications

The

-
=

penalty
for a

and any
also in either

Pt te LEs L L LRy

so to do
in the form in the First
1l file in duplicate with
its approval the plans,
of
buildings, additions or
applicant or his agent

lans, elevations, sections

1

follows:—

who neglects to comply with

these Regulations,
is Nnot elsewhere
liable to a fine not
first offence or %20

subsequent aoffence;
case a daily fine not
day for any continuance of

shall,

véa SD DDA s o
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commencement
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LoLrT s
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Unus Shipping

e

Ces

Lveran e,

-

e

~
e

to obtain a2 permit before

ot the work was, therefore,

regulations do not themsel

Ho., that claims °For work done

I d o lic

T

iz a rules

(ot}

mat mayr ave that resullb. In

o
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i~ldle
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“Nor must it be forgotten that
which contracts not expressly
statute " or declared to be

proper cases nullified
a statute is a rule of public
and public policy understood
sense may at times Dbe
refusing to nullify a
serious sufficient grounds.

St. John Shipping Corporation v,

commencing

s

void
for disobedience

better served
bargain

4.07

WOrik . The

illegal.
orovide,

Ve

as R

i

. Qme

{

1 breacrn of Ehiem are

colicy apociisd e Ehe

Vita Food Products Inc.

Wre Lt s lol

by
by
in
to
policy only,

in a wider
by
on

the rule
forbidden
are

save

Joseph Rank Ltd [1957]

at pages 288 PDevlin J. said:

"If a contract has as its
doing of the very act which
prohibits, it can be
hardly make sense of a
forbids an act and yet permits
contract to do it that

implication. But unless vyou
implication of that sort,
court ought to be very slow to
statute intends
rights and remedies given
law of contract.
iz, I think,
times when so much
governed by regulations
another,
wicked

by

of

intent. Persons Who

argued that

statute
is

I think

to interfere

Caution in this
especially necessary
of commercial
one
Wwhich may easily be broken without

whole object the

the statute
you can
which
to be made a
a clear
a clear
that a
hold that a
with the
ordinary
respect
in these
life is
sort ar

get

the

deliberately
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be aided in a court of Jjustice, but it is a
different matter when the law is
unwittingly broken. To nullify a bargain
in such circumstances frequently means that
in a case-perhaps of such triviality that
no authority would have felt it worth while
to prosecute-a seller, because he cannot
enforce his civil rights, may forfeit a sum
vastly 1in  excess of any penalty that a
criminal court would impose; and the sum
forfeited will not go into the public purse
but into the ' pockets of someone who is
lucky enough to pick up the windfall or
astute enough to have contrived to get it.
It i3 guestionable how far this contributes
to public morality.”

T che circumsktanc=s of the oresant Ccase e sl e
iniust oo deorive the respondgent af itas right ©o recoeRr Lhe
FARLue oY e work 1Eodid. We have decided., therefors . that His

_ardship’ s award on the counter—-claim is to be upheld., albthougsh

i @ different basis from the one on which he relied.

-

Ground 16

33
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¥
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C
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The @mposllants:s sought cosbz on an indemnit » oasi

W
ur

ok allesged urnecessary orolongation of e procesciog:

e ez et oAared Lerrlavant wvilificostion or o Y TS S LA N W= T

By awarding coalhs 1 bhe sual Torm. His Lewmdahis togsl Lol ly

The apes L lant s kb many facbs: in i [ R RN ATt
A Bt fer FPart ioular . Thoaz v il bed 12 WL el W
v Lle s e Cbakes:s up woll suesr 700 pages:s L fF Ui ompuest Loenk L Do
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ertion that the appellants were

0

after late amendment) an as
tremselves to blame Tor some of the defective Wwork ; Ehe triasl
judge came to the conclusion -im one lnstance chat they wers,
Mucin of the evidence called by the respondent was directed be

@, Neverthels2s:, cne 2ueidence

(0]

inak Ling ot that cart wrf 1hs o.as

sivern oy Mr Farils:s was Daresly e levant and cerbtainl s oanne

o
in
Cr
=
=)
$
~
[
—+
(ai
r:,
iy

L Lighkt of aii the otmer 2vidence givern, & WA

=videncs Gloven oy Do deTsrmoce WL Te Bt o

prolongation of the hearing which that caused was not great in

ralation Ea e overall length of the hearing. WhHilch was

Pleraely fousht owver I davs on eversy i Do both carities!

-4

iz appeal o this ground fails.

Ground 17

Tive trial Judae gave judament for Eree cayment of

$342.468.75 together with intersst thereon at the rate of 10%,

Thyes amoci . of BAD L, 4AG3 T was Cive malamees of damages of
92,435 less e amount O $1LO.,027 .25 al lowed Tl b e

osdrmibara Lalm., The judge dsballed £z Lhems making wp Eiiee

Amourmt of B35, 49 . T by apprellants’ caourmzel submitbss plat His

srdaimi ohemald Rave awaroesd inbarest feoomn D cdabe o f Lo side of

I TET & T RSN W U R N S TR WA A P SN mfscuncgiv34. [ e

LA nasecl o brve Foxch bimab Wt Ghioaed s A ATl ae s Mave
rolomer sirmce Ele {ssue of bre wrelhb. If blwesy Poases . sooicdencs of

[ T SO el e @l 1 Lo Lo s e e
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raken imto account in setting the amounts of =ach of the items
of damage:s. Interest prior to judgment on damages awarded i1in

pect of expenditurs T.an  properly be ordered onlv Lt the

i
(13

expendlturs wasz actually incurred berfors Jjudgment.

or the e spnondent subomi LAt Cie imafe o f

ur

)

Courise ]
interest post~judgment should have Deen 4%, noh 10O%, in view of
e provislorms oFf .09 of e Judgmentis Ach 2838 (Zog-andd ., e

gave notice that he would be seeking variation of the award to

Lhat extent. I¥ the mact=2r 13 governed oy the Englizsh Act, Erhe

learned trial judge had no wower ta set 3 rate Higher tihan 4%,

i

the matber.,

Section 22(1) of the High Court Act (Cap.131l provides for
the =statutes of general applicatliorn which were in force in
England on 2 January 1a87% to e in force 1In Fiji. Thé
Judgménts Act 1838 was such an Act. Its application to Fiii

has mob bearn repealed or varied by lemizlation. Secnion BOOof

5

trie LLaw Fefarm [Miscellancous ProvizionsiiDezkn art L

Sk (Cap. o1 gives b

[}
—
-
)
T,
{

]
i
(m
v

0
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e Courts s o dlsaorastion as

of Lle perlod

inbters
De sl e ot o Aaction arose army the date of Tuidlament o out Lt
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zituation would be desiraple. Howewver., unless and until there:

is such legislation, the Courts have no power to award interest

[}

attaer judgment at any rate other tham 4%. Accordingly., on thi

paint the rezpondent succeeds.

Conclusion

For the remsons stbat:d above., we alliow b
Ehat oL: ono ggy i meapeEc s o f grooardds S XD oand LZLi{jf, Giv)
And (vij,A e increasze the amount Of the Jdamages awarded by
$3,383, =0 that the total amount awarded becomes $535,879, When

Lhe amount awarded on the counter-claim (s off-set against that

G

amonimi . mrne amount o Wi L e 13 Jjudgment oo by

=3 two a tobral of 345,881,775, We also wvary

Ui
=

]
O
3
41
i)}
(0]
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appe ]l lants L3

the rate of inmterest pavaple from the Jdates of judgment £o fFinal

zett lement from 10% to % .

Fach party has succeeded 1in part. We order. therefrfors,

that each iz to bear its own cvosts of Ele appeal. We affirm
Y

the learned trial Judge’ s order thakb ths regspondent is ©to pav

"

~~
the appellsnts’ costs in the Hiagl Courg. By
I

Sir Peter Giuilliam
Judge of Appeal

My, Just ie Tanm R. Troamoeonn

M. Jusfice Pets
Judge of Appeal




