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? IN THE F1JI CQURT OF APPEAL S542
CRIMINAL JURISDICTION

CRIMINAL APPEAL NO. AAUIOQQ01 OF 19948
(High Cour* Criminal Case No. 6 of 19983

QETWEEN

MESAKE SESENABARAVI AP

-and-

THE STATE RESPONDENT

Mr T. Eavu for the Appellant

Mr T. McNaughtan for the Respondent

Date and Place of Hearing : Lith Meovember, 13G4. Iuva
Date of Deliverv of Judgment : ~ Th fovember. Lot

JUDGMENT OF THE COURT

rasident being of the opvinion that 1t was impracticable To

sumrern & Court of threz judges (Ccocurt of Appeai Act (Can.il)
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jgailnzt convicticn/sentence'. He s-aTad somewhal LAIIiihersnt.
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rapresented by a firm of solicitors. They stated two grounds of
apreal both of which concerned the conviction and not the
sentence. Written submissions 1in respect of those grounds were
f:led by the sclicitors; the Director of Public Prosecutions by

“one of her oifficers, Mr McNaughtan, then lodged written skeleton
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[1] That the learned trial Judge erred by
shifting the burden of proof onto the
Defence, when the Prosecution had failed fo
prove their case beyond reasconable doubt;
and

™y
ko
s

The learned trial Judged erred by failing to
find any self-defence as being led by the

Defence.
Neither 0of the twc grounds oi appeal as formulated appeared
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Uus to navse any merit. However, there was within the second

zrocund a hint of what appoearsd Lo us a matter which warranted
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oo L drgument and consideraclcn, >0 whnen thne hearing oi the
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ATTEeA L Dedgan, wWe 1Lndicaled Lo Tie partlias Thnat we TONSderea Tnhat

.2arned Trial Judge, In JonRviIoiing The aprecslant In 3Fli2 O Loz
Pr— e ~ ~— o~ Ty e A " L 3 Ao PR
AB5ERE32rS oTLInicons That ne Wwas not gullt TyiLed TI.oRNDIALD WhY

e Zound tThat Tners nad DeEsn no f2ii-islencs Mr o 3avu thern
adcntad nrhat ground 23 N1 owhn And asandoned The WO grounds
formilizTed LV, nis o r.rm Ae waz given i ahors Time T Dr2bars
argumentc on the new ground He Al30 ScugnI. and was Jgiven, Lleave




=5 apreal against the sentence.

The person whom the appellant was charged with unlawfully
k1lling was a small boy aged four vears. There was undisputed
evidence at the trial that the cause of his death was severe head

iniuries, a fracture of the right temporal bone and a fracture of

-ne nrddlis cranial Zossa extending postericrlv iatce the gccipital
ocne It was alsc not in dispute that {he ch:ild suifered chese

injuriss at Lautoka market; but there was dispute as to the
manner in which he suffered them. T#wo evye wiinesses gave

evrdence at the trial that the appellant and another man, Lekima

™ot =™ . - e ] - ¥ P N AP T ol - - Rl 3 - 3

Takes ¥ere I1gnling Ln the marxen, that Lskima fell down and

ThET TIhe appe..antc In o atITeampting o Zunch Lekima., missed nis
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taryar and instsad punched the child on the jaw The other

w ccnducted by
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“he police a few hours after the incident and again kv him at the

arryczr 1o The BEnglisn Trans_at.on, Tandsrsd Ln avidence at the
TrOLAL Do Tns TUrOosSeculion, oI an answer gilivan 2V Uhe agpeli_ant in
~nhe Foilar ranguage Jduring Thne 1ntarvisw 42 waz asxad

"What happened when he swore zt vou?"
Tre anzwer wAS Translatead

"I was so angry that I _go for aim and wnen i

moved nearer to him he then chrew a punch at

me put it missed and I then risted Aim.”
The  sorvaech translation of The phrase under_ined s "I went
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rowards him." In the Fijian language the words used bore none of
the cvartones Of aggression which are inherent in the phrase "I
go for him". Ne consider it most unfortunate that such an
inaccuratse translation, distorting the meaning of the appellant's
answer . should have been made. There is nothing on the record to

incdizate that 1t 1nfluenced the mind of the learned trial judge.

Wwno 13 ST an exgatriate. when he made hiz findings of fact put
“ne TL3s WAS ferTarnlv present TNaT LT might dic sc. particulariv

Tn T2 AS32S80rs when summing up to tThem. We hnhcpe that much

srzaTsr c2are will Dbe taken in futurs by those preparing
~rznzlztions of stazements and records of irctarvisw TS o znsure
tnzT Tnsv oare acouratsz and 4o net di1s3tort the meaning

AT The interview Ths appellant said that he "fisted" Lekima.
He sz2-72 "I fisted him twice and he fell down and whilst falling

down he then bumped into the small boy who was then heavily
thrown to the ground”™. He said that the child had been pushing

a3 Trollev a2t the time when he punched ZLekima and when Lakima

~omsel The Thiid Ir nis unsworn statement Thne appellant sald
TnET wnan T opuntned Lekina, "Lekima fisw back and bumped the
small bov stanéding pbehind" He alsc sard —haet, whsh he thrzw The
TN Th -2 213 neo:- g2e the small Bov a3t ITns CDATL CI LaKima To
Iome 20T anT SMa statement which he made 37 The Inuerview and what
S2ozE T Lo Troa UnEWory 3TRTAMmSNT WAan 3UscolTel DY TnE osvidents ol
e uE g Tal

"Accused punched me conce - ¢ne .landed on me.
T fell down. I tripped on the

trolley....... I was backing, tripped on the
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trolley and I fell down."

He said that, after he stood up, someone else punched him. He
made no refarence to having bumped the child or having been aware

of the child's being thers.

The l=zarned trial Judge summed up o the assessors in an

almeost =xemplary manner. He explained zar=fulliv the standard of

proving that the appellant was guiliv rested entirely on the

prosecution and never shifted tc tne appellant. Counsel for the
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appellant nad drawn the attenticn of the Court to evidence

o
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containad Lo the unswcern sTaits2ment that the arppellant struck
Zekimas onlv in ssli-defence Hils Lordship sxplained that defence

arsZully £o the assessors and told them that, i they concluded

~at the appellant was, or that he might have bDeen, acting in

“h3z owould sonsTitute manslaughter Ha owent on To d2al witnn The
EIE Rt vl ai] = i now the c¢arid rerelved nls injurias He
2T iALings Tnacl 17 th2 hild was nrursd azx 3z dizect lmmedlane
- - - -~ - Y e b P Ry i~ - . - - . ~ —
TE3LLT T T T ACDe:r lANnT T Jandgercus act =vyen TLoUdND LT Wagd nIt
divamonad aT o whz ~n1ld, and 1I othe ohold died as oa veszult oI Lo
S owe:z o moen f3r the assesscrs to oconolivude That The Cnlid's dsato
jas mAusas Ly Tns Appelilant's actt aArnd ToAT e WA mul - s
TEANE AL 2T dos Lcordesnin d:4 non sxmzlzin 3 e 3houlld have
Ad-ne, *=nar the act which was danrgerous aad alsc T2 ke unlawlul
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' see D.P.P. v Newbury [1976] 2 All ER 365! for the accused to be

guiltv of manslaughter. However, towards zhe end of the summing

up., afzer he had reviewed the evidence, he said:

"Does the prosecution make you feel sure
that the accused was not acting in self-
detence? If you cannot feel sure it was
self defence or if you conclude it was self-
defence, you will acquit the accused".
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our . returned and stated thelir opinions. ALL thrae sxprassed the
cplniocn that the appellant was not gullity. However, His

rdship. Jiving Judgment, found him gulltv. He observed that the

self-defence’. He sa>d that the prosscution '"had proved beyond

reasonable doubt that there was no basis for self-defence'. BEe

Zsund 2z Jact that the Thild met nhis deathn wiasn ne was bumped 2V
L2kima, wno had kbeen zTunched by the apvellant; he acceptsd that

“raTttures oI the child's skull weres act guch 2s would have been
TE3zEd 27 2 LunIo on 1S saw e zzalf “hat The apce_lant's
zrrlons had Zeen langercus and had heen ths LrmedlaTa cause Of
s oCnlio: o deatn He recordedl =z oZindlng AT Toe RDDAeLlEnT
iz Tully ournahed zkin: Tausing nom o To oumn Thie thild owheo was
sreanding LreeciiT 3l senind oL on omaar Tl on: Icunt Tos
jTEe sl nLL LT I omamelaughter and ToT U Imen Rl
Zecmion I2e 2 27 Thez TrimiTa. Frooraetur Tl T=p. L

Trosides =mhzt oLnoa ~oriminal trial inothe Hoigh Court the [udge LS
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qct pound <o conferm in hils judgment to the opinicns of the
assessors but that, if he does not agree with the majority
opinicn of the assessors. he must give his reasons in writing and
tney must be pronounced in open court stating why he is differing
from that opinion. 1In this present case His Lordship said that
1t appeared that <the assessors had formed a view that the
Ilant wWas 20t gurlov oI manslaughter bHecause he aad been

¢ L Se.i-CElence. We are 0L The view Lnat, LI Za&ai wWas not

- .y -~ o - -~ - 1 hi o hie ~ by =
Terverss So 1t is Lrkely, wWe conclude that H:s Lordship
cAantt Fial ~Arra~mlug tha L\-~—§S on “-’1":'"‘"1 thaty mave Thelr K LN
LaenTiiled COrreCuTLiy The 2435k 2N WNRLICND Thev Jgave TaelY oplnicns.
T: soms sxTent Theraeizre, His _orishic 3tatad hiz rsascn for
foZfzring Ircm TASSE SPDLnLONS, Thal 18 Lo say ne 3tated that he

-~ o= - Pl .y - - - Lo T
szi-defence and state wny he made that finding c¢ fact He
raccrdaed sImply mhat the apreilant nad sa:nd ThaAT hs W3E ICInG
- et e s e e men LaK1ma swore "a:s his At mar!t onA A
AR LT LS SACDTIOg Whenl uwsKAlNME SWOIrZE A< N1s meiner ani -—na
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went and asked Lekima why he had sworn at nhim, =that Lekima

punched him and that he punched Lekima in self-defence. The

(R3]

nglish zranslation of the relsvant answer given by the appellant

2

ur-ng the interview on the dav of the incident to which we have
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zrred above might have appeared to His Lordship to afford some
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cerroporatien of Lekima's avidence Dut in the original Fijian
Singuage Jid nct 4o sC However . 23 2ctsd apove, His Lordshis
i1 acn 2xamine, oY rSIer To, anYy CSI fhat sviisncs in nhis
sudgmant, 30 we G0 not Know how e evaluatsd LT
21-hecuagh, where a judge disagress witn tThe ovinion ofF tThe
T2tovritv o the zssessors, the rudgment o Thsz ITurT 13 dsemed I
Saciuds hlz osumminag UD Co s 3S3ES3Ir3 . E2é TYSYLEC IO 3ecTizsn
% 2%% 2 of the Craiminal Procedure Cods _n The pressnt case That
ices not rsveal why His Lordship was satisfiised bevond all
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2 Shiu Prasad v R. {1972) 18 FLR £8 at

-

and John Heatlev v R. {

M

r. App. No. 109 ~f 1985 -1z Iour:

"In.matters of this sort, where credibllity
E is in issue, we would lixe to say., rrom not
inconsiderable experience on the bench 1In
criminal proceedings, that the status of
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being a judge does not confer any advantage,
in the field of assessing truthfulness, over
any other man of the world. Indeed the
contrary 1is sometimes suggested. That is why
we have assessors or juries."

That means that the judge must explain his rsasons for coming to

rem thcse t©o which the

)
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g aAnT Jdilirersnt cCcgonciusions o

n Litiwail Setevano v The State (Cr. App. No 14 of 1989)

ot bl

It iIs colear that a Judge a2 Fiji is

entitied 1in law to disagree with the

majority opinion of the assessors, and even

when they are unanimous, but his reasons for

B doing soc must be cogent and they should be
clearly stated. In our view they must also
be capable of withstanding critical
examination in the light of the whcle of the
evidence presented in the trial."

orooer_ v make the finding ¢f satisiacticn cevyend 3ll reasonabls
b fouzI wnnth ohe did ConaTIoIT Lo Thg UNANITCUE ZDinLons sxoressed
S TnA® AIS3ES352I3 W2 SAVE TOME T Lhe ConoLusicn Thal nez ofould
SUT ne nssdsd LI ZLVAe TCgenT DEASCNI rz i3 32 a3z o=
SCIMLISLE DI The 855833108 WEre TLSArLv 4T WITLOWI SOMS SuUDDor
TroT o oTne o sYlasnc: ThaT ne Ialisd T oo M nzve desldsd
SLELAlIve . TRAT TME BLTSZL OMUSL D& alLIwe I 0Hiz Loriszniz nac
ST ZARL.ed T ILmT L 1l Th=s LEllzc 3 ThE 3T LILT I TaE
; Tm3TuTe, The ConoLTTLC TIiuLlli o navs: zeen uitnsli W2, Thaeraiorse
copsidersed whethsr w2 snowld remliT  TonE matiser for o retrial
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Sowevar, the appellant has already
sentence; when remission 1s taken intc acccunt, that 1s more than
17 tne per:2d he would probably have served had this appeal not
reen a.lowed. In cur view the sentance, although not harsh or

severe, Was at ~he high snd of the scale oI what was appropriate.

wa hnave ccome to the conclusion, ther=Iiors, that i1t wcoculd be

-Sair To o suptsct the agpellant o & new trial o and possibivoa
senrance oI further 1mprischnment 3o Wwe nave decided noT Tl

Apreal allowed.
Conviction guashed.

Sentence set aside.

VANDPRIVDOCENAAUCC LT AL




