
IN THE FIJI COURT OF APPEAL 

CR:MINAL JURISDICTION 

CRIMINA~ APPEAL NO. A.AU0.901 OF 1994S 
(High Cour~ Criminal Case No. 6 of 1993) 

'3ETWEEN 

MESAKE _SESENABARAVI 

-and-

TH_E __ STATE 

~r ~ Savu fer the Appellant 
Mr~- McNaughtan for the Respondent 

D_~t._a_ 9-_nd Place of Hear_ing 
D,~_t.e of Deliverv of Jud~tne,11. __ i-_ 

_.JJJPGMENT OF THE G_OlU..(T 

hear1ng o: r:h1s Court, 

APPELLANT 

RESPONDENT 

tl:e 

c: :ou~sel for both par:.1es, was constituted by t~c ::; -;dges .. the 

being of opinion that it was impract 1ca.ble 

..... \ 

-":lr;a LI:..3t con-,11cticn/ sentence". 

appeal ac;a.:.ns-:: sentence. 



I 2 

represented by a firm of solicitors. They stated two grounds of 

appeal both of which concerned the conviction and not the 

sentence. Written submissions in respect of those grounds were 

::led by the solicitors; the Director of Public Prosecutions by 

one of her officers, Mr McNaughtan, then lodged written skeleton 

appea.l as 

sc:ic~tors in :heir written submissions were :-

[1] That the learned trial Judge erred by 
shifting the burden of proof onto the 
Defence/ when the Prosecution had failed to 
p:::ove t.l:iei::: case beyond reasonable doubt; 
and 

[2] The learned trial Judged erred by failing to 
find any self-defence as being led by the 
Defence. 

Neither of the two grounds of appeal as formu~ated appeared 

us to have any merit. However, there was within the second 

=round a hint 8f what appeared to us a ~atter which warranted 

argument and cansidera~2cn. So, when t~e hearing of the 

and argued, r.amely thai:: ;..• ._ne 
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:c 3ppeal against the sentence. 

Tje person whom the appellant was charged with unlawfully 

killing was a small boy aged four years. There was undisputed 

evidence at the trial that the cause of his death was severe head 

i~juries, a fracture of the right temporal bone and a fracture of 

:twas alsc not 1~ dispute that t~e cj:ld s~ffered chose 

in.Juries at Lautoka market; but there was dispute as -co the 

manner i~ which he suffered them. T~o eye witnesses gave 

ev:dence at the trial that the appellant and another man, Lekima 

+- ,...., ...... +­
i..... .... a .... :2k:..ma and 

:c m:.ssad -~ls 

tar;at ar:d i ~s;: 0 2,-1 punched the child er.. the Jaw. The other 

vers:~n was given by the appellant in an :nterview conducted by 

t~e police a few hours after the incident and again by him at the 

We cons.2..der necessary to draw a:.::.ention an 2..mportant 

"What happened when he swor8 a: you?" 

11 I was so angry that J__gg_f9rj1).m and ,vhen 1 

moved nearer to him he then chrew a punch a: 
me but it missed and I then fisted him. 

3.: 
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towards him." I :1 the Fijian language the words used bore none of 

the overtones of aggression which are inherent 1n the phrase ''I 

go for him". 't./e consider it most un:f ortunate that such an 

inaccurate translation, distorting the meaning of the appellant's 

answer. should have been made. There is nothing on the record to 

ind:..ca:a that 1t influenced the mind of the learned trial judge, 

-3-s :--:e ::ea.::-. the C:nglish translation cf tne record cf che 1n-::.erview 

:~ :he assessors when summing up to them. We hope that much 

;re~:er c3re wi:l be taken in future by :hose ~reparing 

: ... , . ..i 

A-: :.:-::e interview t:-ie appellant sa.:::.d :.hat he "fisted" Lekima. 

~e sal~ "I fisted him twice and he fell down and whilst falling 

down he then bumped into the small boy who was then heavily 

thrown to the ground 11
• He said that the child had oeen pushing 

::-::-lley 3.-::_ t:1e time w::en he punched LeKima and '..-11hen Lei<ima 

..-. ........ ,....-,..., 
_.., ..... ~ ~ - ~ - , 

"Accused punched me once - one :.anded 1.Jn m19. 

I fell down. I tripped on the 
trolley ....... I was backing, tripped on the 

To 
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trolley and I fell down. " 

He said that, after he stood up, someone else punched him. He 

~ade no reference to having bumped the child or having been aware 

of the child's being there. 

The learned trial Judge summed up :.o the assessors in an 

He explained carefully the standard of 

recuired t.o support 

provir1g tha:. the appellant was gu1l-:y rested entire.:..y or. the 

prosecution and never shifted tc the appellant. Counsel for the 

appellant :-'lad dr3.W!1 the attem:icn of the Court to evidence 

carafu:ly co the assessors and told :.hem that, if they concluded 

t~at the appellant was, or that he might have beer., acting in 

necessar7 self-defence, they must acquit him. Se explained to 

them ~hat. if they found that the appellant had assault~d Lekima, 

3.nd if f~rther they found that a punch intended for ~eki~a had 

He 

-. ,....,, 1 ": ri 
• • ..- ... - J.. "" I 

. ... ~ . - -
- - ,'I -~ ;;, 

-. ·- . ~~ :..J 1:: . ~ 
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: see Q_,_f_.J'... v Newbury [1976] 2 All ER 365:! for the accused to be 

guilty of manslaughter. However, towards 'Che end of the summing 

~p, after he had reviewed the evidence, ~e said: 

"Does the prosecution make you feel sure 
that the accused was not acting in self­
defence? If you cannot feel sure it was 
self defence or if you conclude it was self­
defence, you will acquit the accused". 

ho~= r~t~rned and stated their opinions. A:l three expressed the 

a~:n:on :.ha-:. the appellant was not gu:.lty. However, :-:Iis 

Lordship. g:v1ng judgment, found him guilty. He observed that :.he 

self-defence 11
• :1e sa:.d :ha"C the prosec:..1-:.:on "had proved beyond 

reasonable doubt that there was no basis for self-defence". He 

L~k1~a, ~no had teen ?Unched by tje appe~:ant; he accepted that 

the ch:..l,:.' s injuries because the 
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:1c:. bound :.o conform in his judgment to the opinions of the 

assessors but that, ii he does not agree with the majority 

opinion of the assessors, he must give his reasons in writing and 

they must be pronounced 1n open court stating why he is differing 

from that opinion. ~n this present case His Lordship said that 

1 i: appeared tha-c t:he assessors had formed a view that. the 

mar.slaughter ~eca'1se 

We are oi che view that.. !£ :~a: was net. 

for their cp!n1ons, 

So 1 -- \.. lS we cone L1de. :hat 

:den:.if1e~ ccrrect.ly the basis an which they gave :.~eir opinions. 

..... - - ~ .,,,.. " .,...,, -., -~ - - - - - - . ' ._ - ............. ..,. ..... ~ •._,·:;; :. s 

f~und as a fact chat the appellant had net actad in self-defence, 

~~ereas the assessors had at least regarded that as being 

9ut he did not e~am1ne :he evidence relevant tc the issue of 

se::..:-ie::ence and state ·;1r.y he made :tat finding cf fact.. He 

~.-- ............. 
-:: '-' - ~· .:t 

·~.=c. "went and punched" _.::,~:::1a. 

. -: :l C:: :~ ~ : ·:· :-: ~ . : ~~ ?. 7:. 

:: I 
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>rnn t and asked Lekima why he had sworn at him, -::hat Lekima 

punched him and that he punched Lekima in self-defence. The 

3ngl1sh t:ranslation of the relevant answer given by the appellant 

dur:ng the interview on the day of the incident to which ~e have 

referred above might have appeared to His Lordship to afford some 

evidence · ............ 
J.,.,,I 1......,. L. .:.:1 the o-:iginal Fi. j i a.n 

~,...:: ...... -- _., 3. 3 

._, .... :. h.:. .s 

:u~gment, 30 we do not know how he evalJa:ed 

A:~hcugh, where a judge disagrees ~:th tne ap:n:cn of the 

- - . .:..:-i,.:..:..:...:,:12 _:.:...:3 :3~ .. :~:TI2.:ig up f.,..'._.J : ... 1.e ;t5::;t='.::~v • ..:: 

:09 2: s: :he Criminal ?rocedure Code\. :~ the present case that 

::es not reveal why His Lordship was sat is£ ied beyond all 

::-easo.r,able doubt that t::i.ere was nc sel£-:1efence ·,-vhen all the 

assessors 3pparently at least cons~dered that was a reasonable 

;:-os:s:.b:_lity. 

(1972) 18 FLR 68 at 

R. App. No. 109 l985 

"In .matters of this sort., wh2r:? ::red.1.b1li '.:y 
is .in .issue, we would Li.ke to sa-:,,·, from not 
inconsiderable experience on r.he bench 1.n 
er iminal proceedings, t:ha t the 5 tat us of 
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being a judge does not confer any advantage, 
in the field of assessing truthfulness, over 
any other man of the world. Indeed the 
contrary is sometimes suggested. That is why 
we have assessors or juries." 

That means that the Judge must explain his reasons for coming to 

·:::t .... : ccnclusicns of i ac:. r:::-cm :hcse to ·,.;hich the 

:n Litiwai_Setevano ; The_State (Cr. App. No 14 of 1989) 

·· It is cl.ea}:: that a Judge ::.n Fiji is 
enti tied in law to disagree with the 
majority opinion of the assessors, and even 
when they are unanimous, but his reasons for 
doing so must be cogent and they should be 
clearly stated. In our view they must also 
be capable of withstanding critical 
examination in the light of the whole of the 
evidence presented in the trial.. 11 

~s ~ave g:ven anxious consideration :c whether :he,eviience, 

7ea;re as ,~ was en the issue, was such :~a: H1s Lordship could 

......... - ""1 ~ -- :- _;. .. - ·-. -·=-

..:: , .. -,-

• ...- - '"' I -
...... '-' ... -- ............ 

··- ..... -
,_, :..- - - - --



I) 

65\ 

10 

::oweve::-, :he 1ppellant has already sec./ed 13 months 'J: h::.s 

sentence; when remission is taken into account, that is more than 

half :he per:od he would probably have served had this appeal not 

'::eer. allowec:. In our v::.ew the sentence, although not harsh or 

severe. was at :he high end of the scale 'Ji what was appropriate. 

·tie ':1 a" e come : o the con c 1 us ion , the ::- e ::: ::ire . :. :1 a:. i t ·l'I o u l d be 

f :..irtr:er 1mpr :..scnmer.t. 

Dec is_ion 

Appeal allowed. 

Conviction quashed. 

Sentence set aside. 

~~ ! ,)- ... ~ 2 : .::.. ,= e _ :r .-~ ::: 
J11g.,:;e_ of AppE: a::. 


