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IN THE FIJI CQURT OF_ APPEAL

CIVIL JURISDICTION

CIVIL APPEAL NO. 41 OF 1993
(Civil Action No. 728 of 1984)

BETWEEN
ATTORNEY-GENERAL OF FIJI *
DOCTOR HUBERT ELLIOT APPELLANTS
-and-
PAUL_PRAVEEN SHARMA RESPONDENT
Mr. D. Singh for the Appellants
Mr. A. Gates for the Respondent
Date and Place of Hearing : 2nd August, 1994, Suva

Date of Delivery of Judgment : 12th August., 1994

JUDGMENT OF THE COURT

This appeal is concerned onlvy with the gquantum of damages
awarded by the High Court. Liability was admitted by the

appellants and consent judgment entered in respect of it.

The c¢laim was for damages for negligence and interest

thereon. It related to medical treatment provided at the

M

olonial War Memorial Hospital between August and November 1982
for injuriss to the respondent's right leg sustained in a soccer
match in Suva on 1 August 1982. As a result of negligence, the
medical treatment resulted in the lower part of the leg beccoming
candgrenous. It was amputated below the knee 1n January 1983.

At the time c¢f the inijury ths raspondent was 19 vears olid.

+

home was 1 Fiii but he had gone to Australia to

His rarents
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studvy at a university in 3Sydney. He had returned to riji for a
short visit. From 2 August 1982 to 3 November 198Z he was an in-
patient at the Cclonial War Memorial Hospital. On 5 November
1982 he returned to Sydney and was an in-patient at hospitals

there until 4 February 1983.

As a result of the gangrene and the amgutation =he

respondent sufiered a great deal of pain; he continues *to

n

experience "phantom'" pain 1n the lower leg. A prosthesis was
fitted after the amputation; it has been changed several times.
On occasions the stump of the leg has become ulceratsd because of

rubbing bv fhs prosthes:s.

' Because of the pain and the consequent psvchological effects
the respondent was unable to complete his degree in 1984, as he
hed previously anticipated doing. Instead he completed it in
1686. The degree was that ¢f Bachelor of Science.. He had
originally intended undertaking further study on completion of
his degree, in order %to qualify for appcintment as a pathologist.
Because of the pain and the consequent psvchelogical prcbhblems he
was unable to concentrate on studies well enough ¢ undertake
that course. Hewever, he did wundertaks a Pathologist
Technician's course at Sydney Technical College in 1987 and 1988;
during that perind he was working part-time and =zarning between
Australian $16.00C and Australian $17,000 per annum. Cn
ccmpletion of the course ne obtained empilovment as =z ncspital
. scilentist 1in tﬁe area of cytogenetics. His salary in July 1920

was Australian $35,000 per annum. AT that time the salary <of &
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pathologist, according to evidence given by the respondent at the
trial, was Australian $40.000 per annum. He gave evidence that
in 1985 he could have earned Australian $25,000 per annum, if he
had completed his degree 1n 1984. In 1988 he was granted a
permanent residence visa to reside in Australia. From then until
B the trial he had continued to reside, and to make his career, in

Australia.

The learned trial Judge awarded Australian §$13,433 special
damages, being $84,500 1less 371,041 already paid by the
apvellants to the respondent. He also awarded Australian $20,200
interest on the special damages and Australian $184,000 general
damages with Australian $165,600 interest therecn. That made a

' total of Australian 3$383,259, 1i.e. $454,300 1less the $71,041
alreadv paid. However, the judgment, as formally drawn up and
sealed, inadvertently omitted the Australian $13,433, i.e. the

balance of the special damages. .
The appellants' grounds of appeal are:-

1. THE judge erred in law in using a multiplier which
was excessive and inappropriate in the
circumstance of this case.

2. _ THE Judge erred in law in using an interest rate
of 4% pavable on the special damages from the
date of the issue of the writ.

3. __ THE Judge erred in law in awarding inordinatelvy
high general damages which were out of all
proportion to the circumstances of the case and
.the previous decisions of the Courts of Fiji.

4. THE Judge erred in law in using an interest rate

of 10% payable on the general damages from the
date of the issue of the writ.
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5. THE Judge erred in law in awarding damages in
Australian currency instead of Fijian currency.

So far as ground 1 is concerned, in assessing loss of future

sarnings His Lordship used a multiplier ¢f 20 and a multiplicand

of Australian $5,000. The multiplicand was the diffsrence
% between the salary of a pathologilist and the salary received by
the respondent as a hospital scientist. The loss c¢f earnings

resulting from the two vyears' delay in completing the degree
course was one subject of the award of special damages. At ths
time of the trial the respondent was 27 years old. He had given
evidence that he anticipated working until he was 55 vears 2514

and then retiring.

’ His Loraship used a similar multipiier in assessing the
future cost of purchasing artificial limbs. He said that he had
chosen the multiplier of 20 for both loss of future earnings and
the cost of purchasing the artificial limbs in order,"to make
reasonable allowances for the contingencies and vicissitudes of
life".

In Jefford v Gee (1970] 2 Q.B. 130 Lord Dernning M.R. said
that the amount awarded for loss of future earnings should be
such that, 1if invested at interest, it would be sufficient to
compensate for the future lcss. In cur view, once ths
multiplicand has been decided upon, the multipizer saculd be 3uch

1 be 1likely over the vyears =tc provide sufficien

prt

as Wi
’ compensatlcon without over-ccompensating. At the eard oI hi§

werking life the resgpondent should be nc worse ofif. but also no
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better off, tnan he would have been 1f he had suifered no injury
and had worked tc his full capacitv throughout. That means that
the lump sum, as well as the interest on 1%, should have been
expended over the vears to put the respondent iIn the position in

which he would have been if he had suffered no injury.

If the multiplier 1s 20, 3% of the lump sum =qguals the
multiplicand. In other words, if the lump sum can be invested at
5% 1interest, the lump sum 1s not £educed in monetarv terms.
However, its value may be reduced by inflation. In recent vears
:he inflation rate in Australia, where the respondent 1s most
likely to invest the lump sum, has been verv low. A multiplier

oss cf future

-t

of 2Z0.is, in ocur view, too high for calculating
zarnings. Mr Gates informed the Court that he had been unable to
find a reported decisicn anywhere in which a multiplier exceeding
16 was applied in calculating damages for the loss of future
earnings. We believe, having regard to the long working life
which potentially lay ahead of the respondent, that 15 would be

appropriate in the present case.

We note in passing that the appellants have not challenged
the guantum of the multiplicand. That surprises us as there
can be no certainty that the respondent would have Dbeen
successful in gualifying himself for emplovment as a pathologist.
However, in view of the course chosen by the appelilarts, that 13

not a matter which we nave to consider.

e
s
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3
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The period which had to be taken 1ints account in f
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mu.tiplier for the purpose ¢of assessing loss of future earnings
was not the same as that tc be taken into account for the purpose
0% assessing the future ccst of purchasing artificial limbs. The
former was the respondent's working life; the latter was the
whole of nis life. Further, some matters relevant to the fixing
% of the multiplier for the first purpose are not relevant for the
second purpose, ©.¢g. the raspondent's employment_prcspects and

the possibilityv of his returning to reside in Fiji. In cur view

+

a muiltiplier of 1& is appropriate.

rate of interest on the

()

The second ground concerns th

srecial damadges. His Lordship assessed the amount of special
damages as 384,474 and awarded ilnterest on that amount at the
' rate of 4% from 3L Julv 1684, when the writ was issued, until 10

July 19380, the date on which the special damages were assessed.
The appellants have pcinted out that initially special damages
were not claimad specifically. However, subsequently particulars
of special damages were served in March 1987. They totalled
$22,909; that did not include interest. Amended particulars of
special damages, tctalling $83,129, with a claim for interest,

were served in July 1990.

In Wright v British Railways Board (1983] 2 A = 773 Loxrd

Diplock, with whose judgment the cther Lords of Appeal concurred.

[

not=d that interest was awardsd to compensate for meonevs besing

urnlawfully withheid by the tortfeasor. He then <observed at pace
D 229 that "a person c¢an hardlvy be said to be ‘"wrongfully

withholding" a sum of mcney ©owing te ancther at a time when ths
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amount, 1f any, *that will ultimately be fcund to be owing 1s
unknown and no demand has vet been made for it. The respondent
in the present case did not plead that demand had been made for
the special damages before March 1987. The first appellant paid
the respondent $15,000 on 30 November 1989. So the appellants
% "wrongfully withheld" $22,909 from March 1987 to 30 November 1989
and $7,3C9 from then until July 1990 when His Lordship assessed
the quantum of the special damages. It was only in respect of
those amounts and those perscons that interest should have béen
awarded to that date. His Lordship did not state why he d4id not
award interest to the date of judgment in 1993. Possibly it was
bacause the respondent was responsible for deliverv of ths
judgment being delayed frcom July 1990 onwards; 1f that was the
' reason, it would have been helpful if His Lordship had made it
clear. He had power to award interest either for the whole of
the period between the date of issue of the writ and the date 21
sudgment or for any shorter period within that peniod (ses
Section 3 of the Law Reform {Miscellanecus Provisions)(Death and
Interest) Act (Cap 27)). The matter was not the subiect of
acrpeal by the respondesnt; sc we have not changed the date =o
which interest is to be paid. There was no delav by the
respondent before July 1990 such as wculd justifv a decisicn nct

t5 award any interest at all.

The purpose of tThe award of interest on special damages 1s
TWoOIcld tec put *he injured person wn the same financial
! position, o5 far ag 1s possible, as he weould have been 1n 1f the

amount of the damages had been paid to him as soon as he served



8 35g
his writ and to deter the tortfeasor from delaying payment.
Special damages are awarded for economic loss; the assessment of
their amount is not a matter ¢f setting a conventional figure, as
it is in respect of non-econcmic loss, (as to which see Wright
{supra) at page 777) and the rate of intersst is not to be simply
what is conventional. As the award relates to a period which has
elapsed when the judgment 1is gilven, the rates of interest and
% inflation during the period are ascertainable and speculation

about matters which are uncertain is not required. However, no
evidence of 1intsrest or inflaticn rates was presented toc His
Lordship. In those circumstances there is no basis for our
reaching a conclusion that he erred in fixing the rate as 4%,
which was certainly not unduly generous. Applying that rate te

the amounts, and for the periods, referred to above gives a tectal

of $2,700.

The third ground of apreal concerns the level of the general
damages awarded 1n relation to the circumstances of the case and
the previous decisions of the courts in Fiji. There i nc doubt
that 1in fixing the quantum of general damages a trial judge,
having calculated the amounts which appear to be appropriate

’ under the various heads of such damages, must then <censider

=

whether the total of those amcunts 1s itself approoriate in all

a

the circumstances of the case. In coming %o a conclusion on that
matter he should have recgard to the need for consistency in the
level cf general damajes awarded in similar cases. Howevar, such
s_milarity must include matters such as the pre-inijur’ £arning
capacity or prospects c¢f the inzured person, not merslv the
’ nature of the 1nturv. There may alsc ba drlsparity in the degre=

of rain and suffering and the extent of the lcss of the amenities

)]
t3
'
~
<
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of life. Disparity in such matters Justifles diszna

- gquantum of genera’l damages. I
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In the present case, the result of our declsion in respect
of the first ground of appeal'will be to reduce the.amount
awarded for loss of future earnings by $25,000 and the amount
awarded for the future cost of purchasing artificial limbs bv
$2.400. We have found that the amount assessed for the future
cost of purchasing artificial limbs was reasonable. $10.000 was
awarded for the "estimated cost of future care". A written
report from the Rehabilitaticn Centre in Sydney, which was
received in evidence at the trial, referred to possible ne=d of
future care 1in the follewing terms: -

"Tf needed, medical care will basically be

associated with the supervision of

[prostheses]."
There was no evidence of the likely ccst. His Lordship observed
that it was impossible to speculate with any accuracy what it
would be. He chose $10,000 as "a reasonable sum" for the
respondent to invest and have available to meet such costs when
they arose. We do not find any error in that approach.

:

The remaining head of general damages identified by His
Lordship was "pain and suffering and loss of amenities of life".
Pain. suffering and 1loss of the amenities of life are not
susceptible of measurement in terms of monev; a conventicnal
figure derived from experience and awards in comparable cases
must be assessed (see Wright (supra) page 777). However, that
conventional figure, reflecting society's view of current values,
cannot be assumed to remain static in the presence 22 high
inflation and sgbstantial increases 1n the cost of living. His
Lordship assessed the amount 1n the vrasvondent's case as

Australian $50,000.

The evidence was that the resvondent suffered sevaere pain
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from August 1982 to January 1983. =that he was extremely
distressed that his leg was amputated and attempted suicide in
hospital shortly afterwards. and that he still experienced pain
in the stump from time to time due to ulceraticn and also
*phantom" pain. He had been an activs voung man. a keen
sportsman. He can no longer participate in any sports requiring
use of the legs and has in fact given up sport generally. He
gave evidence that he was embarrassed in company by being one-
legged and could not stand for more than 10-15 minutes:; so he
avcoided social gatherings. He believed that, because of the loss
of his leg, he was unattractive to women; at the time o7 the

hearing in 1990 he was still single at the age cf 27. The

rh
(B

duraticn and intensity of his pain puts it at s irlv high level
on the scale of pain and suffering of persons suffering injuries.
His loss of the amenitiss of 1life is substantial but,
comparatively. not at such a high level on the scale as his pain
and suffering. The amcunts awarded in recent times by the courts
in Fiji fecr pain, suffering and loss of the amenities of life at

he ‘order of

ct

z level somewhat below that level have been of

Fiiian $25,000 - Fijian $35,000 (see e.¢g. Madhukar Nath Sharma v

Vijendra Prasad  (High Court Civil Action No. 40 of 12888: 5
August 1991)). However, in Anitra Kumar Singh v Rentokil
Laboratories Ltd (Civil Appeal No. 73 of 1991: 20 August 1993)

this Court, differently constituted, observed at page 12 that
cenerally amounts awarded in Fiji for various types of injuries
nad bezen "well below the figures [it] might think appropriate" in
Adgust 1%395. Tnnooury view Australian $50,000, as assessed hy His

Lordship. 1s apprcpriate 1n the present case.

The sum 2f the amounts which we recard as Approprlate under

the varicus heads of general damages 15 Australian $156.600.

That total 1s. in our view, not undulv hich.
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We turn, therefore, to the fourth ground. Counsel for the
respondent has conceded that interest should not have been
awarded 1n respect of that part of the general damages
attributed to loss of future earnings. That is because of the
nature of that head of general damages. (See Clarke v Rotax

ircraft Equipment Ltd [1975] 1 W.L.R. 1570, a decision of the

o g

&3]

nglish Court of Appeal.) On the same principle interest should
not have been awarded in respect of those parts of the general
damages attributed to the future cost of artificial limbs and to
the estimated cost oﬁ future care. Interest was proverly awarded

in respect of pain, suffering and loss of the amenities of life.

In Wright (supra) Lord Diplock, dealing with a statutory
provision in England substantially similar to section 3 of the
Law Reform (Miscellanecus Provisions){Death and Interest) Act
{Cap.27), observed at page 781 that, just as the amount awarded
for non-economic losgs could only be a "conventional figure", "the
award of "simple interest" at a particular rate on that lump sum
as the method of assessing compensation for the temporary loss of
the use of it between the date of service of the writ and the
date of judgment is wholly conventional'™. The rate set in anv
particular case should accord with guidelines established by the
courts over time. For such guidelines to serve the purpose of
promoting predictability and hence settlement of :laims. in
practice they must not be altered with any frequency; any
alteration should be made onlv after "the long term trend of
inflation has become predictable with much more confidence" (per
Lord Diplock at pp. 785-786). It is clear that in Ergland the
courts  have gaken a restrained approach to sa2tting the
guidelines; the House of Lords set 2% as the rate to be awarded.

In our view the rate of 10% se- by His Lordship was much oo

high; we consider that a rate of 4% was appropriate.
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So far as the fifth ground of appeal i1s concerned, Mr Singh
has acknowledged that, if English law is followed, the courts in
Fijl have power to award damages in foreign <currency. should 4o
so when that would most fairly compensate the plaintiff and couid
do so 1f the resuit would be more ijust. (32e The Despina [12737
A.C. 685.) However, he submitted that, because at the time when
the respondent, then 19 vears old, suffered his njury his hcme
was in Fiji with his parents even though he was studving at a

university 1n Australia, damages should have been awardzsd in

o
1)
3

ijtian currency and at a2 level aporopriate in Fiii rather t}

o
13}

Australia. Mr Gates said that it was c¢f little concern to t

O

respondent in what currency the damages were actually paid, s

long as thev were calculated initially in Australian dolliar tarms

eference to the losses he had actually suffered in

O
e
a

In Hoffman v Sofaer ([1982] 1 W.L.R. 1350 the Hich Court,

awarding damages to a foreign national for personal injuries
suffered in England, did so in the currency 2f his country except
for the damages awarded fcr pain and suffering. It is to be
ncted, however, that both counsel consented to that course being

adopted.

In cur view it is entirely appropriate, when assessing the
amcunt of losses suffered not in Fiji but in another country, to

d0 so 1n the currency of that oither countrv and with prover

regard paid ¢ the circumstarces of the in-ured rerscon's 1ifs
There. In this case all the e<onomlic 1osses and sxpenszes {7

which <he resgpondert 1s being compensated by wawr of gensral

damages will vrobably osccur 1n Australia:; the maicrity of the
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suifered in both Fiji and Australia in about equal proportions
but the loss of the amenities of life has been, and is likely in
future to be, suffered mainly 1in Australia. In our view the
manner 1n which in this case the damages were assessed and

awarded 1n Australian dollars was appropriate.

For the reasons we have stated the appeal 1is éllowed in
part. We set aside the award of interest on the special damages,
the award of genera. damages and the award of 1interest therecn.
In their place we substitute an award of Australian §2,700
interest in respect of the special damages. an award of general
damages of Australian $155,600 and an award of Australian $18,150
as 1lnterest thereon. Therefore, when the amount of special
damages, which remains unchanged at Australian $13,433, 1is
included, the total amount of damages and interest is Australian

$190,883.

We understand that the appellants have paid a substantial

part of this amount since judgment was entered in the High Court.

in deciding what order should be made in respect of costs.
we note that the matters on which the appeliants have principally
succeeded were ones 1in respect o¢f which +the errors were
assentially made by the trial judge withocut the respondent

having contributed to them. We note alsc that the Court, when it

L

dealt 1n Mav 19%4 with applications for a stay order and fcr the

{

appeal fto be struck out, made no order for the payment of the

costs incurred in respect of those applicaticns. The respondent
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was substantially successful 1in respect of them. In those
circumstances we consider it fair to order the respondent to pay
50% of the appellants' costs of this appeal. including their
costs of the two applications, and we do so. The order for
pavment of costs in the High Court made by His Lordship 1is

affirmed.

(Siglgggi/Tfkaram)
Pregident Fiiji Court of Appeal

.
.'/-\‘ /
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.................................

(Sir Petey ‘Quilliam)
Judge of Appeal

....................

{Mr. Justice Ian R. Thompson)
Judge of Appeal
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