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? JUDGMENT OF THE COURT

. In its skeletal arguments, the appellant in Parbt B purportled

'ito,set{Opt'What it called "Issues” in this appeal. We will deal

.{fifgfi§{Wiﬁﬁ‘TSsue 2. "The Counter-Inflation Act did not apply

i

-0 land ‘rentals but only in respect of renting of developed

“proéperties.'"

.fff;ééﬁéikﬁightiiﬁegard this ax a preliminary or fundamenial
, garqgﬁéﬁgitgipqe;fif valid, it would destroy the vrespondenl's
_?éégé;Lpééﬁlﬁlin;gverturning Ll Judgment below, and ensuting a
‘judghent in favour of the appellant.

Again, sowme might bthink it a misnomer to class 1t as a

preliminary point. It was (1) not pleaded elther 1in  Lhe

Statement of Claim nor in Lhe 1eply to Lhe delence; (4) nol
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5Jﬂ$k$letalfargument?is brief. It is Part E and 1is as follows:
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mentioned in the pre-Trial Conterence and thus not

one of the Lwo
issues agreed by the solicitors for both parties as being what
the case was all about; (3) not raigsed as a ground of appeal in

the Notice of Appeal dated 21si September 1992.

It made i1its first appeavance in the skeletal argument

oy i Lo . .
-referred to above.

It is obvious that 1f there is merit 1in this argument for

the appellant, large sums of costs have been "thrown away".

We were at first minded to refuse to allow the appellant Lo

raigse so belatedly, this point. Alternatively, 1t could have

been more appropriate to remit the case to the trial Judye Lo

complete the hearing. In view of the likelihood that no furthe:

~evidence. would be adduced before the trial Judge on this point,

Wé=decidedytb’hear the appellant's counsel.

€7Me?¢ifullyethe.appellant's contention as sel out in the

CMApplication. of the Couiilel Inflation Act Lo
Land Rents

it Seéction 12(1) of the Counter Intlation
‘provides: -~

)
y

]

>

h
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"Subject to the Provisions of Sectlion 373,
but not withstanding the provisions of any
other written law, Ctlhe Board, may with the
approval of the Minister, by order, restrict
increases of rent in respect of the letting
or continued by any person ..... of any
Premises under any tenancy'. (underiines
supplied).
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With respect the letting of a premises must
refer to a developed property (building, or
house or part thereof) and cannot refer to
land only. Here the Appellant merely gave a
lease of the land. Then the Respondent
built its Service Station on the same. The
land cannot be regarded as '"Premises” (see
Hobhouse v Wall (1963) 1 ALLER 701). At
bages 703 - 704 UpJdohn L.J. stated:

"The Rents Acts are dealing with what are
essentially dwelling-houses and protecting
the rights of occupants in certaln cases.
The Rent Acts do not in general deal with
large farms which are the subject-matter or
the Agricultural Holdings Acls. 5o wien one
sees that the section 1s dealing with a
dwelling-house which forms part of premises
not heing such a dwelling-house, which have
been let as a whole on a superior letting.
I think, without alttempting any definitioi,
that the draftsman o1 Parliament 1s hore
thinking of premlses_ _as __somethiig In . the
nature of buildings. " (underlines
supplied). "

A Te N T

We are .of the view that the appellant's contention iz

without merit. It turns on the interpretation to be given to the

3
koY

‘M"premises' in s.12 of the Counter-Inflation Act Cap. 73 Lev.

985. ‘ahd +in the Orders subsequently made thereunder. Tu
particular we refer.to the Orders dated 11 December 1981 and 29th

';January:1986>Which are fully discussed Uthroughout Lthe Avpeal
5 Book . -

'

In‘essence the appellant's contention is that "premiseu” in
~this legislation does not include land upon which no sLructure,
e hullding. or edifice stood when the Jlease was enbteved into. {1

was not 1in issue that subsequent Lo the lease the defendant

w ks,

il

constructed a service station therveon).

12%
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The appellant's reliance on Hobhouse v Wall {(supra) 1is

misplaced. The circumstances surrounding the legilslation there
in question, bears little resemblance to the legislation we are
considering. A quick glance at Lthe cases under '"premises'" 1in

Stroud s Judlclal chLlondry pgs. 1999 to 2002, shows that in the

PR

conteyt of dlverse forms of leyislation, the word has been held

5§_to refer to :;land "and 1nde@d, land on which there are no

decision

buildings.'" see Bracey v Read (1962) 3 WLR 1194, a
turning on a particular section of a Landlord and Tenant Act.

4

In this appeal 1t 1g scarcely necessary to go further than
look first}y to the short title of the act 1itself, the Counter-
Inflation Act, and interpret iits contenbts on the basgis that it
was an urgent attempt to control inflation. If 1t was an act to
control rentals only 1in the case of buildings, structures eatc

L without land, or land upon which buildings etc were constructed

?féﬁd;hbt;”ljnd”ualmpllc1te1), then surely it would have said so.
Indeed 1f Jiand” was not included, the opportunities for avoiding
fthe conquuences of the Act and its orders would ke legion, with
QSCdnL regard for the keeping under control of what was regarded

Cioiasa problem for the nation, namely excessive inflation.
“,TWe!turn,how to the real issues involved in this appeal.

e The o _appellant/plaintiff 1s i he lessor and the
respondent/defendant the lessee, of a piece of land in Labasa
] Township upon which is situated the Mobil Service Station ownad

and operated by the Respondent Company.

Va4,
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The lease document (Registration HNo. 146026) dated 30
January 1974 (but effective from 1 July 1969) contalns in Clause

1 the following provision for payment of rent:

"The lessee shall pay rent in respect of the
. _ ) said land calculated at the rate of six (6)
S e T per centum of the rating valuatlon of the
said land as fixed by the Lessor upon the
valuation for the time beling affecting the
) said land which valuation shall be made and
. re-assessed at six y@arjy Ilntervals as 18
' the practice of the TLessor provided that
notwithstanding any such valuation the
Lessee shall pay a minimum rent of $900.00
(NINE HUNDRED DOLLARS) per annun in the even
that such computation of rent as aforesaid
shall be less that rhe said sum of %900.00
per annum."

On about 16 January 1987 the appellant advised the
respondent that a revaluation of the land had been carried out
zgmpurouant to the Local Government Act and that the unimprover

apltal Value of the land had increased from $51,000 to $310,000

afeffectlve from 1 January 1987. 1dhe appellant further advised the
‘irespondent thaL 1t had sought the approval of the Prices and
?In@omes Boara to 1nrrease the rental to $18,600 with effect from
iLhe Sdme date, 1 January 1987. In faclt the plaintiff did not

,1dpply to Lhe P.I. B until 3 February 1987.

. _;jﬁ;Aihan24 Juiy'i987 the P.I1.B. advised the appellant that the
" rent could not be increased because of the Public Emergency (Rent
e LnIGEeAse JProhibiltion) Regulations 1987. Paragraph 2 of Lhe 1987
Regulations provided: -
"A person may not charge a rent, I1n respect

of the letting or continued letling of any
premises to which the Counter-Inflation Act

20



6

applies, which exceeds the rent applicable
to those premises on 13 May 1987."

The 1987 Regulations were uplifted on 11 August, 1989, Fron
12 August, 1989 the Respondent has been pavying rent at the rate

~of $18,600 per annum.

In May, 1991 the Appellant issued & writ against the
Respondent claiming $77,700.06 being balance of rent followling
alleged undgrpayments for the period 1 Januarv, 1985 to 11
August, 1989, (Detéils appear 1in paragraph 7 of the Statement of
Claim at p.10 of the Record.) The claim was based on clause 1
the lease which we have already guoted. The rating valuation of
the land in gquestion was carried out at six yearly intervals and
the Respondent had been paving rates on that basis until 1985.
'-£ ;Thé:Réspoﬁdént filed a defence to the claim denying any

ligbili?YQ"Itﬁinvoked various Orders made under the Counter-

,Iﬁf;afionbACt (Cap 73). The relevant Orders were:

M(b).. .. The Counter Inflation

L (Notification of Proposed
Increases In Rent) Order 1981 (LN
136/81).

The Counter Inflation (Rents)
({Control,) Ouvder 1966 (LN 10/86).

(d) The Pubiic Emergency (Rent
» Increase Frohihillion) Regulations
e w1987 (LN d9/87).00

The two issues to be determined before the High Court {(Scott

J.), were (1) whether the Flaintiff ig restyicted {ronm

123
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implementing the provisions of re-assessment of rent as contained
in Clause 1 of the lease having regard to the provisions of Lhe
Counter-Inflation Act and the Regulations and Orders made
thereunder and (2) whether the Counter-Inflation Regulation and

or Orders were validly made.

The defences raised by the Respondent in respect of wvarious
rental periods between 1 January, 1985 and 11 Auvgust, 1989 are

dealt with by the trial Judge at pages 4 and 5 of his judgment.

After considering the oral and written submissions made and
having dealt with certain specific points raised the learned
Judge came to the following conclusion in his reserved judgment

delivered on 3 August, 1992:

"The answer Lo the first issue 1s yes, with
the exception of an lincrease of 2.25% with
Veffect from 1 May 1987. The answer to the
o second Issue iIs that the Orders were validly
. made 'but that the validity of the 1987
réegulations does not affect the matters 1in
dispute between the parties.

The result of my findings 1is that the
Defendant owes the Flaintiff increased rent
of $68.85 per annum for the period 2 May
1887 to 11 August 1989. This I calculate to
- be approximately ($58.85 x 2) + ($568.85 - 4)
= $154.91. There will be Jjudament for the
. Plaintiff 1n that amount or such more
Laccurate calculation on the swn due on the
basis. set out above s Counsel may agree.

It is from this judgment that the appellant has appealed to

this Court on the following grounds:-

A\
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‘validity of the Orders made under the Counter-Inflation Act nou

8

"1 THAT the Learned Trial Judge erred
in law and 1in fact in  not properly
construing the Counter Inflation Act and the
relevant Orders made thereunder.

4 THAT the Learned Trial Judge erred

in law and in fact in holding that the
clause 1 1n the lease agreement entered into
between the Appellant and the Kespondent on
the 30th January, 1974 was covered Dby the
Orders made under the Counter Inilation Act
to the extent that of the rrlovant periods
the rents were fixed '~ amounts rather than
based on th. valuztion of the land 1in
question 35 was agreed under the said
clause.

3 THAT the Learned Trial Judge erred
in law and in fact in not holding that the
Appellant was entitled to demand the rent in
accordance yith clause 1 of the lease
agreement and that the Orders under the
Counter Inflation Act did not apply toe the

‘same. "

the Appellant has chosen Lo formulate

st;groundﬂof appeal .

,}aﬁpiiqability of the Orders only.

“"'The appellant's counsel D) Sshu Khan contends -

That the Contractual rights of the parties

3

separanta

«f@?ﬁﬁﬁds'bffépﬁéélﬂgrounds 2 and 3 are in fact particulars cof the

-§ vIt{i§3worth1noting right from the outset that neither Ihe

-.the 1987 Regulations is in issue now. What is 1n issue ju ila

under the

1974 lease are not aftected by the 1981 or 1986 Ordary,

having particular regavd to clause 1 of the said lease.

\ DD
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2. That the Counter-Inflation Act did not apply Lo land

rentals but only to renting of developed properties.

3. That even i1f the 1981 Order and/or 1986 Ordev applied,
the rent of $18,000.00 (EIGHTEEN THOUZAND DOLLARS) por

annum -was properly pavable from 1lst day of May 1987 in

view of the 12 weeks notice given in compliance with

the 1981 Order.

We have already dealt wilh contention Ho. 2 (ahove) relaling

to the definition of "premises'.

In order to deal with the rewaining two issues ralsed 1L is

necessary to look at not only the Orders but also the relevant

provisions of the Counter-Inflation Act Cap 73. This Act came

' 3 -

i

" irto force in‘1973 and 1ts purpose was to establish a Prices

ncomes Board,, ‘and give it powers of caontrol over prices,

.

VS 4ve v las expressly provided by the
provisions of this Act, this Act shall
prevail: over the provisions of any writlen
‘law’;Which relates (o prices, charges oI
Cremuneration, dividend and rents'.

o e he _definition of "rent" b Section 7 also casts

a wide nel .
It reads as follows:-
"rent', Iin relation to the 'letting or

continued letting by any person of any
premises under any btepdocy, 1ncolides-
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(a) any sum payable to that person under
that tenancy, notwithstanding that such wsum
1s designated as a payment additional to the
rent,; and

(b) any goods or services to which that
person is entitled under that tenancy 1f the
value of such goods or services has Dbeen
quantified in terms of money,

but shall not include any sum attributahle
to any rates or charges levied under the
Local Government Act, Electricity Act, Water
Supply Act, Sewerage Act or Drainage Act and
paid or payable by that person 1in respect
of, or iIn connection with, those premises,
{(Inserted by Act 12 of 1981, s.2.)"

Section 12(1) gave power to the Board to restrict

of rent.

s

It reads as follows: -

"Rents

12.-(1) Subject to the provisions of seclbion
33, but’ notwithstanding the provisions of
any other written law, the Board may, wilh
the approval of the Minister, hy orvder,
restrict increases of rent in respect of the
detting or continued letting by any pelson
cor class of persons (including the Crown) of
any premises under any tenancy. (Amended by

Act 19 of 1975, =s.10.)"

increase

_iThe expression '"the lettiny or continued letling'" is not

without“significance.

o

12(2)

Far-reaching powers are given to the Roard under

any Qrders under Section 21(1).

+

The full text of Seclion 12(2) iz as follows: -

\

Sect 1on

to exclude, adopt or wodify any writlben laws when wmaking

ABD
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"(2) Any order made under subsection (1) may
include provisions excluding, adapting or
modifying any provisions contained 1in. or
having effect under, any written law which
relates to rent, and ip the exercise of any
power to make subsidiary legislation under
any such written law regard may be had to
matters connected with the operation of this
section.”

Section 13(1) empowers the PBoard with the approval of Lhe
Minister to make provision for requiring at least 12 weeks nolice
to be given in respect of any proposed increase in rent elbce., The

whole of Section 13 provides as follows:-

"Power to requlire notification of Increases

13.-(1) The Board may, with the approval of

the Minister, 1In any case or class of case
L S as appears appropriate, by order, make
ST provision to regquire that at least twelve
weeks ' written notico 1s given to 1t by any
person of any proposed I1ncrease  in  any
price, charge, remunevation, dividend, or
rent in time to consider whether the Board
should exercise Che powers conrferred by this
Act in order Lo restrict those [NCresses.
{Amended by Acl 19 of 1975, s.10 and 12 of
1981, s8.3.)

(2) Any order made under the provisions of
subsection (1) may provide that, until the
~end of the period given for consideration of
“the .proposed incredase by the Board, any
Implementation of the I[ncrease constiintes a
‘contravention of the order.”

We‘now tugn to the relevan! provisions of Lhe 2 Orders. I
will be noted that Dboth the 1981 and the 1986 Crders are made
pursuant Lo Section 13 of the Counter-Inflation Act. The 193]
Order came in force on 11 December, 1981. (Clause 2 of this Order

provides: -
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"AL Jeast 12 weeks! wralten notioe shajil bo
given to the Prices & incomes Poaard of dny
proposed Increase in rent in resp=ct of Lhe
letting or continued Sebiing Dy & PaRrsen or
a olass of personc {(Gpeluding Crown) o of any
premises under any iLonancy Lo o wiioh the Aot

applies. !

Clause 3 makes it a conbtrovepntion bo Limolemert the proce ad

increase before the expiry of Lho nobtice.

he 1986 Order oawmm  ai coerabraon o 1 Panumry o 0

3, 4 and 5 of this Crder pemd ax follows:

Clauses 2,
TBProbibIlIon on brior e ises g ey

Z.oSubgeci booclatse S g peison shald o

charge 10 respeci ol e pepiod slari v

vovember 1984 and endiny 310 Deccabed ]

Il

rent in respect of Qheo gt pnog o conb ey
Lo detting  ofF  preniscs  undel s leaanscp 1

SRR rexcess - of  the  renl  applicable o rjnoe s
premizes on 9 Novewmiop L85
El

o Restriction opn o ihnovescer fnorend
5. After 31 December (900

charge rent in rowheo!

Ccontinued. lettino of

(oo octenancy oA raie wiiol D
U more. tharn  the  ralbo aip :

g

premises on Ji Decemive;

Provision of Order i pirevall

4L Subjeci to clause L e preovisioens oy
P this Order shall proveri over anw confrao!
Insofar as thar coni:sci goverins Lo pagmenl
of rent arfter & Hovemner 1964 snd any sueh
contrvact shall e Jdeemed to Dhe aipendog w0
S e e e ChAL the rent pavable siler that Jdate nhalo
not exceed the reqf permitéed tnder this
Order. ‘

Exception

b Clause 7 does por prevenl an Dogcoreass Qg

Lhe rent charoed Dy o porscon 10 G0Ccoidatiod
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wilth a determination made by the Bosed in
respect of a proposed Jncrease of rent of
which due nolice was given o the Board
uncder the Counter—intlarion (Nolriicaton of
proposed increase in rent)  Order, 1957
before 9 November 149&54.7

4 [e)

It is important to nole Lhalt clause 6 specifically preseuves
the operation of the 1981 Order. We have reviewnsd the yvelevint
legislation in some depth in deference to the very Jull avgument
by counsel for the appellant. ALL ot Lhes relevant
raised by both counsel vere fully zt:.'v:,‘. carefully dealt with by he
learned trial Judge . He @yolemabically and in our opilnion,
correctly reviewed the evidevce and counsels’ submission o
relation to each of the renlbal et s -

from 1 January 198% to¢ 31 December F990;

from 1 January 13496 to 1 HMay 1ang

‘."‘i"ifs;)m 2 I~'f1.(:iy..:1989 to 23 July 1887, and

from 23 July 1987 to 10 Angust 1989,

He 'drew the following conclusicns:-

oo "Imposing the above findings on ilhe agreed
oo facts and particula: J.} bear ing’ L omind (1)
v L that the 1987 Reguiatiocons only porposied Co

prevent increases bevond the reul 1..7dy,;zitn,.e9 )
14 May 1987 (i1) ihai Che 12 weaek period
beginning on 5 Febhirvary 1987 expired on 1
May 1987 and (11.i) that e e 0
subsegquent application to increase the 1ent,
1t is clear that {he (987 regulaiions hoave
ne application to (he computation of Ul
e o rent dus by the Dedendant to the Flaios

; 17
and accordinaly 10 doos nol falil to me (o
decide their wvalidily. I woiild however

refer In passing Lo Seclion 168 of (the
present Constitution and to the fact that
the 1987 KRegulatirops did nol purporl o
repiace eilther the 1451 or the 1956 rders.
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I have set out 1in detail the Flaintiff's
submission as to the erfect of the Act znd
the Orders on the rental agreement between
the parties. With the exception of the
period 23 July 1887 to August 1959 where 1
exclude the 1987 Regulations from the
reckoning I acceplt those submissions as
being correct and therefore do nol propose
to repeat them.

The answer to the First issue 1Lg ¥y

es, wilh

the exception of an increass of 2.250% wiih
effect from 1 May 12&7. The answer o Che
second Issue 1s that the Qiders were validly
made but that the wvalidity of the 1987
regulations does nol afifect the matliers in
dispute haetween (lie parties.

Tﬁe result of my Findings 15 that the
Defendant owes the Plaintiff increased rent
of §F68.85 per annum for Cthe period 2 May
1987 to 11 August 18&Y. This [ caslculare o
be approximately (F65.55 5 2) + (F68.85 + 4)
= $154.91. There will e Judogmeni For whe

Plaintiff in thar Rmount  or  such mole
) accurate calculation o he sum due on he
ba Jk set out above as Counsel may agree. "

§
i
\
|
1
i

. We._ have: given due welght Lo the careful and detarled

submissions of Dr. Sahu Khan bul find ourselves unable to he

iy

purs

uaded: that any ground has Dbeen raised hefore us whooh

Hlndldates;that:the Jlearned Judue was in ervor. Accovdingly Lhe

Cappeal -will be dismissed with costs if nol agreed to be Laxed,

: ‘ 7 7 ,
RN \/" (’*—”v\— e Gl ./'(LL/’ /L/C/Q~ be.e .

o Mr. Justice Michael M. Heloham

Ve President Fiji Court of Appoal

Sir Motil _Ia7aram i
Residenit. Justice of Appeal - }

. b
St Peiviardd Wil ramn
Justice of Appsal




