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FURTHER JUDGMENT ON COSTS

Reasons for Jjudgmen! in Lhis maller were published on 14Lh

,*Decémber 1992.. At the conclusion of Lhem we stated {(p.13):

"Instead of spending lurther Lime and money
in litigation the parbies might see il (o
“take some other coursc’

This was followed by (ibid):

"The partics may wish Lo consider whal order
for costs, il any, should be made, and il
they cannot agree, lLo make submissions. The
fact is that there was no need Lo bring the
proceedings at all; Lhe appellant could have
waited until the Bank took proceedings or
threatened Lo do so. On Lhe olher hand Lhe
“bank claimed a right Lo have Che money
repatrialed, and was prepared Lo asserl
their claim belore Lhe Judge and on appcal”
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We doubt if we could have made it clearer that, al Lhat stage, we
were inviting the parlies Lo save further costs and delay by

agreeing to an order that each side should pay ils own cosls, a

result which we then fell was Lhe sensible one. We can hardly
claim that our message achieved its objeclL, il il was received
and understood, when almoslk 11 monlhs lalter we were required to
consider a fTurther 10 documenls, comprising two noltices of
motion, four aflidavils, 29 pages of submissions, and 72 pages of
citations from reported cases and text books, most of which,
naturally enough, were quite irrelevant tﬁ Lhe question of how we
should dec%de the matter of‘costs in this case and upon ilLs own
facts and {events. We have also had oral submissions [rom
counsel, bolh of whom came [rom overseas to argue this maller of

cosls.

We might add that virbtually the whole of Lhe affidavil
-evidence related to evenls which occurred alter the decision was

givéh in the High Courbt and while the appeal Lo Lhis Courl. was

~pending - matters which were not before this Courl and played no

'pattjat all in the decision given by it. Whether, 1f any order

for costs in favour of one side or Lhe other were Lo be made

here;'ahy of the cosbts relatibhg Lo these activilies or ol Lheir
‘sgbséqugnt presentation to +Lthis Courl would be allowed on

taxaltion is not a malter of concern for us.

Prima facie the party succeeding on an appeal is entitled Lo
an order Lhal the costs of Lhe appecal should be paid by Lhe olher

party and if the decision in Lhe Court below is overburned, and
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the appellant had been ordered Lo pay Lhe cosls thoere, enlillod

Lo have that part ol Lhe order sel aside as well. Whelher Lhal
prima facile approach should be Tollowed s dependanl upon
consideration of a number of Taclors,; which, of coursc, arc
peculiar to the partlticular case and nonc olbhor.

The relevant [faclts are scl oul in Lhe reasons Tor judgmeond .
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and we do not propose lto repeal Lheu. The appellanl soughl
permission Lo retbtaln the insurance monics oflf-shore Tor ils own
pecunliary benelil upon Lhe basis Lhal, Lhe Taw roquired il Lo

’ |
obtain permission. IL explored whall meoans 1L could Lo oblain {
paermi on., TL Lthen Lrought, these proceadings which did nol scek |

'

any order about the applicability or

aoltherwine of 5.206 of Lhe

Act.. AL the hearing in the Migh Courl counsel for the appellant

commenced his opening by stating thal. Lthis was a "Teal casce”

{(record p.112}). The learncd Judge found in faveur of the hank

‘upon the basis, woe bellieve, of an incorrecl conslruclion of Lhe

Acl, bul made no order for c¢osls in ils Tavour, so tha! cach

‘s1de, as a resull, was requirced bto bear ils own costs.

‘As we said in our reasons [lor Judgment  Lhere was  no

‘requirement upon the appellant Lo commence Lhese proceedings in

' ‘t;‘hc_a sense bhat any enforcemenl aclion had been begun Lo compel il

epatriate Lhe off-shore funds, allhough a reason has now been
given Lo Lhe Courl why it wished Lo aveoid being subjeclbed Lo any

such aclbion. We poinl oul also Lhal Lhe original request made Lo

Lhe Governor ol Lthe Reserve Bank fov perwmission Lo relain Lhe

Tunds of'=shore was upon Lhe basis Lhal Lhe appellant wonld reap



a substantial pecuniary benelilL Trom doing so. TIn our opiniton il

was perfecltly entitled 1o do so, but it only requested any

permission "nol beyond June 1991", pending Lhe consbruclion of a

new hotel in place ol Lhe one Lhal was destroyed.
’
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suggeslion that any of Lhis money has since been repabriabed,
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There Is no
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used [or Lhe construclion 'of a new holel.

Tt is noted also Lhalb Lhe appellanl (did nol. appeal againsl
that part of the order in Lhe High Court which, in ellTecl,
required each party Lo pay its own cosbts, and has nol soughl Lo

include any such cosls in ils presenl claim,

In all the c¢ircumstances we are of bLhe opinion Lhal Lhe

proper order is Lhal each side should pay ils own cosls.
-

"We were asked Lo assess a sum approprialbe Lo be pald by ULhe

fespondc—{:nt in respect of Lhe appellant’s cosls ol the appecal in
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.+ -the event Lhalt we wade an order Lhal Lhe respondent.should pay

. them. "In the lighl of our decision Lhal becomes academic, bul il
is to be noted thal bLherc was no suggeslion Lhal this Courl did ‘
‘not. have the power Lo make such an order. We say nobthing aboul

wheéther il would have been appropriale in Lhis case Lo do so.
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The formal order is:

Each party is ordered lto pay its own costs of the appeal.
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Mr. Justice Michaecl M. Helsham
Presidenl Fiji Court of Appeal

Sir Pe'l;eJ ullliam
Justice of Appeal
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Mr. Justice Michael Scottl
Justice of Appeal




