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This 1is an appeal againslt cerbtain

made by Byrne J. in the Iligh Court

favour of the Respoendenl.

Appellant
{Original Defendant. )

Nespondent,
(Oviginal Plaintiff)
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Background

The Repondent was at all relevant times an employee of Lhe
Fijian Affairs Board the Appellant in this appeal. Ile commenced
his employment with the Board eon lst May, 1964. At the malerial
time he had risen to the rank of INoke Tui and was poslted to Ita
province pursuant to a decision taken by the Board on 26Lh
June, 1984 and approved by the Minister {(see Exhibit KBM 31 at
p.67 of the Iltecord). The post of Roko Tui is Lhe senior
executive posilion in a praovince,. Section 12 of the Fijian
Affairs Act says, inler alia, thalt ‘the Minister may, witlh the
advice of the Board, appoint rokos of provinces'. The Board is
a statutory aulhority governed by the Fijian Affairs Act Cap 120,
Its Chairman is the Minister for Fijian Alfairs. It is commaon
ground thal in Lhe day to day aflairs of the Beoard the IPermanent
Secretary in the Ministry of Fijian Affairs functions as the

Chiel Executive Officer of Lhe Board.

;Respondenf's letter to Prime Minister

On 5.5.1987 the Respondent wrote o ‘confidenlial and
personal letter’' direct to the then Prime Minister and Minister
for Fijian Affairs Dr Bavadrae (Exhibit KBM 1 at p.l19 of tLhe
Record). In this letter he outlined, amohgsl other Lhings, a

number of his grievances relating ta his employment..

On 10.6.87 the Respondent wrolte to the Permanent Secrclary

asking to be released on sLudy leave.




By letter dated 10.7.87 Lhe Permanent Secretary advised him
that his application could not be apprdved and added ‘even if il
was possible to release you, you are still under disciplinary
action and that would  need Lo be resolved before any

consideration can be given to your request',

Disciplinary Charge

On 24th August, 1987 the Respondent received a letter from
the Permanent Secretary of the Fijian Affairs, dated 18.8.87.. 1n

it the Permanent Secretary says, inter alia:

3. I have because of this decided thal you be charged as
follows: -

"That you EKOLINIO HMATALAU, Roko Tui Ra,
through your written communication, dalted
5 May 1987, to the then Prime Mipnisier
and Minister for Fijian Affairs, was
insubordinate and that you disobeyed
lawful instructions by writing direct to
the then Prime Minister and Minister lor
Fijian Affairs and not through Lhe
Permanent Secretury for Fijian Affairs.”

4. You are required to submif to me your explanafion
within 21 days of receipt of this lelter and to show cause why you

should not be severely disciplined.” {See Exhibit KBM 4 al
r.34.)

At the time when the Respondent received this leitter he was

already, as noted earlier, on another disciplinary charge.

Respondent's lebtler of condilional resignation

On 13th August, 1987 the Respondent wrote a letter Lo Ralu

Josua Toganivalu, Adviser on Fijian Aflairs, u.f.s. Permanenl

ul‘!



Secretary.

In this letter the Respondent again applied for study leave

and reiterated some of his gfievances. The relevant portions of

the letter were:

"STUDY LEAVE _WITHOUT PAY AND OR RESIGNATION K.E.F. 21/9/87

Respectfully submit my humble application for the above for your most
urgent favourable consideration, please.

In the event of my resigning from the service of the Board, if this step
is to be taken as a last resort, then I wish to state my deep
appreciation for the assistance the Board has given me in the past and
I pray that ve will forge ahead as a race in all aspects of development
in the future." (see Ex KBM 18, p.49 of the Record).

Permanent Secretary’s initial reply

Towards the end of August 1987 the Respondent received the

following reply dated 21st August 1987 from +the Permanent

Secretary:

"I refer to your letter dated 13 August, 12987 which was addressed
to the Adviser for Fijian Affairs.

Your request for study leave will be considered when the
disiciplinary actions against you are disposed off - my memorandum
No.CPF.1051-2 dated 23,4.87 and 18.8.87 refers - and you should

therefore ensure that your explanations to these charges are
forwarded to me as soon as possible.

Your notice of resignation cannot be considered until the actions
referred to above are completed.” (See Ex KBM 20 at p.53.)
















































