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IN THE FIJ I COURT OF APPEAL 

CIVIL JURISDICTI ON 

CIVIL APPEAL NO . 53 OF 1992 
(H igh Court Civil Action No . 58 1 o f 1 988) 

13ETWEEN: 

TIIE FIJIAN AFFAIRS BOARD 

and 

KOLINI O BUIDOTO MATALAU 

Hr -. John Sem.isi f o r the AppellanL 
Mr · Tevi f;a Fa f or the 11espon d e n t 

Date of lleari ng: 12th AugusL , 1993 
De l iver y of Judgment; : 'H½ Nciv('.)Yl6ei-, 19q3 

Appellant 
(Origi no.l Def e nda nL) 

Re s ponde n t 
(Origina·1 Pla.in Li rr ) 

This is an appeal aga i nst certain Dec] a.rations a11d Orders 

ma de by Byrne J . in the Hlgh Court o n 11 September , 1992 .in 

favour of the Respond e nL. 
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Background 

The Repondent was at all relevant times an employee of the 

Fijian Affairs Board the Appellant in this appeal. He commenced 

his employment with the Board on 1st May, 1964. At the material 

time he had risen to the rank of Roko Tu i and was posted to Ra 

province pursuant to a decision taken by the Board on 26th 

June, 1984 and approved by the Minister (see Exhibit KBH 31 at 

p. 67 of the Record). The post of Roko Tu i is the senior 

executive position in a province. Section 12 of the Fijian 
. 

Affairs Act says, inter alia, that 'the Minister may, with the 

advice of the Board, appoint rokos of provinces'. The Board is 

a statutory authority governed by the Fijian Affairs Act Cap 120 . 

Its Chairman is the Minister for Fijian Affairs. It is common 

ground that in the day to day affairs of the Board the Permanent 

Secretary in the Ministry of Fijian Affairs functions as the 

Chief Executive Officer of the Board. 

· Respondent's letter to Prime Minister 

On 5.5 . 1987 the Respondent wrote a 'confidenLial and 

personal letter ' direct to the then Prime Minister and Mini ster 

" for Fijian Affairs Dr Bavadra ( Exhibit KBM 1 at p . 19 of the 

Record). In this letter he outlined, amongst other 'l,hings, a 

number of his grievances relating to his employment . 

On 10.6.87 the Respondent wrote to the Permanent Secretary 

asking to be released on s~udy leave . 
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By letter dated 10.7.87 the Permanent Secretary advised him 

that his application could not be approved and added 'even if it 

was possible to release you, you are still under disciplinary 

action and that would need to be resolved before any 

consideration can be given to your request' . 

Disciplinary Charge 

On 24 th August, 1987 the Respondent received a letter from 

the Permanent Secretary of the Fijian Affairs , dated 18.8.87. • In 

it the Permanent Secretary says , inter alia : 

t 3. 

follows:-
I have because of this decided that you be charged as 

"Tha.t you KOLINIO MATALAU, Roko Tui Rn, 
t hrough your wri tten communication, dated 
5 May 1987, to tbe then Prime Minister 
and Minister for Fijian Affairs, ,,,s.s 
insubordinate and that you disobeyed 
lawful instructions by wri ting direct to 
the then Prime Minister 1J.IJd Minister for 
Fijian Affairs and not through the 
Permanent Secretary for Fijian Affairs." 

4. You a.re required to submit to me your explanation 
within 21 days of receipt of tbis letter and to show cause why you 
should not be severely disciplined.' (See Exhibit KBM 4 at 
p .34 . ) 

At the time when the Respondent received this letter he was 

already, as noted earlier, on another disciplinary charge. 

Respondent's l etter of conditional resignation 

On 13th August, 1987 the Respondent wrote a letter to Ratu 

Josua Toganivalu , Adviser on Fijian Affairs, u . f.s. PermaneJlt 
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Secretary. 

In this letter the Respondent again applied for study leave 

and reiterated some of his grievances. The relevant portions of 

the letter were: 

"STUDY LEAVE WITHOUT PAY AND OR RESIGNATION ff. E.F. 21/9/87 

Respectful .Ly submit my humble application for the above for your most 
urgent favourable consideration, please. 

In the event of my resigning from the service of the Board, if this step 
is to be ta.ken a.s a. la.st resort, then I wish to state my deep 
appreciation for the assistance the Boa.rd has given me in the past and 
I pray that we will forge a.head as a race in all aspects of development 
inthefuture."(see Ex KBM 18, p.49 of the Record). 

Permanent Secretary's initial reply 

Towards the end of August 1987 the Respondent received the 

following reply dated 21st August 1987 from the Permanent 

Secretary: 

"I refer to your letter dated 13 August, 12987 which was addressed 
to the Adviser for Fijian Affairs . 

Your request for study leave will be considered when the 
disiciplina.ry actions against you are disposed off - my memorandum 
No. CPF. 1051-2 dated 23. 4. 87 and 18. 8. 87 refers - and you slwuld 
therefore ensure that your explanations to these charges are 
forwarded to me as soon a.s possible. 

Your notice of resignation ca.rmot be considered until the actions 
referred to above a.re completed." ( See Ex KBM 2 0 at p. 5 3 . ) 
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The Re spond e nt wrote t o t he Permane nt Se c re t a ry o n J0. 9 .87 

(see Ex KBM 21 a t p.54). "Altho ugh in hi s l e tter o r 10.9.87 Lhe 

Re sponde nt refers to "your memorandum CPF 1051 - 1 o f 28/8/87" iL 

i s obv i ou s that he is refe rri ng to the P e rma nent Secrc tary ' s 

letter of 21 . 8.87 (Exhibit KBM 20). 

In hi s l e tter t he Responde nt says Lbat h e 'cannoL wo rk w.tth 

p e ople who hav e d o uble s tandards a s I alway s s p eak my mind ope nly 

f or the be t t er' 

The penul timate p aragraph of hi H l et t er r e ad s a s f ol lows : 

"As I now have a Lega.l Adviser kno1m to you , I ,,,_ill c onlinue /,o 
listen to him from now om.,ards as this matter is getling s erious 
from day to day. If h e advises me that the monllis notice tt.lready 
given to quit is s ufficient t hen I have no 11 l t e rnal: i ve but to 
leave. In that ca.se then you will have t o fi 11d a s11i l ;.Lb"le 
replacement for me here. " 

. . , . 
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Res ondcnt ' s a r es i n Li o u 

On 1 6t h Sep t ember , 1 987 t h e Respondent. poslr<l n leLlcr 

a d dressed Lo t h e Govern or Ge n era] of F.ijj np11lyj n g Lo "wjtlt<lr:n,, 

my res.ig naLion w. e . f . 21.9 . 87" . Th.is leLLer was sent Llirough Lhc 

"Adviser o n d Permanent Sec r etary, Ministry of F1j.ian Affairs" . 

Pc rmuu n L Sec e Lnr ' s u r >0r Led accc Lau cc o f r ns j lli!_l j on 

I n Lhe me an t i me Lh e Perman ent Secretary caused n Jetlcr of 

accep t a n ce of res.ignnLion Lo be h and-<lellvcrc•d Lo the RC"~pondcnt 

just be f ore rn idnighL o n lGLh ScpLeml>er , 1987 . JI. j S co1111110 11 

g r o u n d L h a L L h e 1 e L Le r o f w j L h d r a w u l r· c n c It e cl i L x d t' s l.j II u I, i o 11 

after t h e leL Ler o f nccepLnnce wns received by Lile lks pondC'nL . 

The f irst Lwo parngrapli s o f Lh c Per111nne 11 L Sc-<.: 1·cLc1 r y ' ~ l c-1.Lc r of 

occcp Lancc d u Led 16/9/87 r ead os follows : 

" I r e fer lo y our J etler r e f e r cnc.:cd CPF. 53 <1:1lccl 25 . OIi. 117, :111d 
i n p o.rli cular, your no licc o f i nlcnlion l o r es i gn f r om t, /Jc Se r v i ce 
o f l /Je Fijian Affnirs Board ,.,j t h effcc.:l from 21 Sc{Jle1Dl1cr, l .'Jl/7. 

2. Afl c r consullalion wilh lhe Advi s<u: for Fiji au Aff;Ji n; , ll:ilu 
Jos un Tog1.rnivtdu1 I w11 l o inform llwl your r <>:; i ,rn:1lion h :1: ; IJr•<:11 

llCCeplc d . " (Sc-e f.x l{llM 2'1 al i, . 59 or l he Rc1.:n1·rl . ) 

On 29 . 9.87 the Per111an cnt Secretary ogain i.•rolc Lo Ll1c 

Respondent as f ollows : 

L 
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MEMORANDUM 

Fcoa Per•anent Secretary, Fijian Affairs 

Mr KB Matalau, Roko Tui Ra 

Plume No 24 086 

To FiloNo CPF.1051-1 

RESIGNATION Da/;o 29.9.87. 

(Your reference . ••••• . ..... . • . • . .• . • . • . .•. • •• ) 

I refer to my letter to you No. CPF 1051-1 dated 16.09.87 and to 
your representation to His Excellency the Governor-General dated 
16.09.87 on this subject. 

llis Excellency has considered your submission and has advised that 
my acceptance of your notice of r esignation should stand. 

You should therefore proceed on 24 working days terminal leave 
with effect from Monday 05.10. 87. This leave will expire on 
10. 11.87 and your resignation will therefore be effective from 
11.11.87. 

Mr J. Kidia, accompanied by an officer from the Central Fijian 
Treasury will be in your office on Wednesday, 30th September 1987 
for banding over purposes. 

(J.N. Guivalu) 
Permanent Secretary, Fiiian Affairs 

c. c:A. C.A. 
Manager, Bank of New Zealand - Suva & Tavua 
Manager, National Bank of Fiji - Suva & Rakira.ki 

(See Ex KBM 29 at page 64 of the Record.) 

Commencement of proceedings in High Court 

On 26th August 1988 the Respondent commenced proceedings in 

the High Court by way of originating summons seeking the 

following declarations: 

7 
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a) that the .acceptance of the applicanl 1 s 
resignation against his wishes after it 
was withdrawn before tl1e stipulated date 
21st September, 1987 Wlis unfair, 
malicious and contrary to law and in 
violation of t .be principles of natuntl 
justice and in· the given circumstances 
amount to unfair and unlawful dis miss<.Ll 
from the Fijian Affairs Board as a Roko; 

b} that the applicm1t 's purported dismiss ul 
was null, void ru1d of no effect and that 
he is still a "Roko" in the employment of 
the Fijian Affairs Board; 

or alternatively 

c) dlllilages e quivalent to 10 years salary :1.t 
the rate of $16,185- 45 per annum; 

d) interests at the rate of 13 1/2% from 
11th November, 1987 till the date o f 
judgment; 

e) costs of this action; 

f) such further and/or other relief i,/iis 
Honourable Court may seem jost . 

The application was supported by the Respondent's affidavit . 

Th e t hen Permanent Secretary of the Fijian Affairs Board 

Dr Wainiqolo filed a n affidavit in opposition . The matter was 

heard by Byrne J . who gave judgment i n favour of the Respondent 

after\ hearing him on oath. There was no appearance by Lhe 

Board's counsel at the hearing of the summons on 5th March, 1992 

and 8th of September, 1992 and no explanatio n s were given to the 

trial judge, Mr Justice Byrne, for the absence . 

h 
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lligh Court's decision 

The conclud i ng par t of Byrn e J . ' s judgment de livered on 11th 

September , 1992 reads as follows: 

In my judgment the combined e ffect o f Sections 4, 12 and 14 
is to vest the responsibility for making decisions a ffecting t he 
appointment of Rokos or Fijian Magistra t es in the Ooard only and 
the re is no evidence before me that the Board e ve r consider ed lhe 
Applicant's posi t ion. It appears from the l etter of t he Perm1me11l 
Secretary for Fijian Affairs of the 16th o f S epte mber 1987 tlwt 
the Secretary had commuJJicated with the Adviser for Fijian Affairs 
but not the Board itself. The constitu tion of the Board is set 
out in regulation 2 of lhe Subsidi ary Legisla tion nanw]y, the 
Minister, 18 Fijian Members o f the House of tile Representatives 
and 2 t,/embers of the Great Council of Chiefs . 

For these reasons I declare that the Respondvn t ' s purported 
acceptance of the Applicant 's resignalion by l/Je Per manent 
Secretary f or Fijian Affairs and the Adviser for Fijian Affa irs 
was invalid in that lliis r esignation could only have /Jeen acce[)ted 
by the Fijian Affairs Board. 

I therefore fur t h e r declare that the Applicant is still :1. 

"Roko" in the employment or the Resp onden t . 

I also order tlu1t the Respondent pay the Applicant his costs 
01· these proc eedings to be tl}.)(ed i f not agreed. ' 

Board's appeal 

The Board has appealed to this Cour t againsl Juslice Byr n e ' s 

judgment on a number o f grounds. At Lh e hearing of this appeal 

Mr John Semisi who appeared for the Board submi tLed LhaL the 

appeal really turned on ground ( 3) which reads as follo1vs : 

"~3~--------T.='H.=A=T the learne d .Judge erred in law in accepting lhe 
Respondent counsel ' s argument on lhe 8 t/J d11y of 
September 1992 tlwt it was immaterial us t o ,.,lien t he 
Respondent 1 s letter of wi thdnJWlll o[ bis r e~;.igna tion 
was r e ceived by the Appellant Board be cause t,/Jc Board 
had never made any decision affecting t h e Respondent 
and that under the Fi j.ian Affairs Act Cap 120 only 
t h e Doa.rd could do s o ." 
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The Appellant's case 

I n short , the Appellant' s c ase is that the learned Judge 

erred in holding that the acceptan ce of t he letter of r esignation 

by the Permanent Secretary was invalid because he had no power to 

accept it. There is no dispute that the purported acceptance was 

communicated to the Respondent befo r e his letler of withdrawal 

was rece ived by the Perma nent Secretary . Mr Semisi s ubmitt ed 

that t he Respo ndent's employment was validly terminated because 

his offer to r es ign was accept ed by the Permanent Secretary 

before the Respondent's endeavour to withdraw it . 

On the question of the Permanent Secretary's powers Mr 

Semisi argued -

"that under the Act , the Board is c harged wi t h t he fundllJIJental 
responsibility to device p olicy decis ions concerning the Board and 
t lu1t the daily administrative matters which includes discipli ning 
staff is vested in the Permanent Secretary. The JJoard like any 
other Statutory Boards does not get involve d itself n or does it 
have powers to deal wi t h tl1e administration oi' t he S ta t u tory 
Organisation. It is the Chief Executive and in t hi s case the 
Permanent Secretary of the Board who handles s uch matters . " 
(All quotations are as they appear in the record of 
proceedings o r i n written submissions . ) 

;. The Standing Orders .. 

In support of his argument he then drew our attention to 

Order 25 of the Standing Orders made by the Board . It is common 

ground that these Orders we re i n force at t he re levant time and 

were indeed put in as an exhibit (KBM 32 at p . 68) by the 

Respondent himself , 
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Section 10 ( b) ( Section 11 ( b) under Cap 100) empowers the 

Board to make Stand ing Orde rs r egulating t he engagement, 

salaries , conditions of service , dismiisals , superannuation and 

all other mat ters relating to employment of persons in its 

service . 

Or ders 23 , 24 , 25 and is read as f ollows: 

"23. Controlling officers Hill report in wri t i11g to the Secr etary 
should in their opinion disciplinary action be necessary. 

24. On receipt of such r eport the Secretary Hil l inform t he officer 
in writing of the alleged offence and r equire a Hritten explanation from 
the officer concerned within 21 days. 

25. The Secretary may then, after such enquiry as he 111ay de em 
necessary, decide on such disciplinary action as he may deem 
necessary. Thi s may involve reprimand, deferment or stoppage of 
increments , demotion or dismissal, suspension, fin e or surcl1arge. 

26. An Officer who has been disciplined •ay appeal t o the Board." 
(See KBM 32 at p.72 . ) 

In t he Standin g Orders "Secretary" means the Permanent 

Secretary for Fijian Affa irs & Ru r al Development (see Order 2) . 

Stand ing Order 4 provides -

"4. ffher e it is necessary to apply a condi tion not i ncluded 
herein , the condition applicable in the circums tances to the 
Publi c Service for Public Officers and unestablished employees 
will normally apply." 

Secretary 's appo intment and powers 

We are satisfied that the Permanent Secretury fo r the Fijian 

Affairs & Rural Development is , for purposes of implementi ng the 

relevant provisions of the Standing Orders, the Board's Secretary 

and Agent. lie clearly has powers to deal with disciplinary 

\\ 



matters on receipt of r eport in writ ing from "Control ling 

Officers" . But t he matter before us is 'not a disciplinary matter 

as envisaged by Order 25 of t he Standing Orders n or is it a case 

of removal of a roko under Section 14(2 ) of Cap 120 . 

14(2) reads as fo llows : 

Section 

" 14. -(2) If the Minister is of opinion that there are 
grounds for considering the removal of a roko or Fijian 111agistrate 
from office, or the i111positioll of a penalty by wi1y of line, 
reduction of salary or reprimand, he may refer the matter to the 
Board for inquiry, at which the roko or magistrate shall be 
entitle d to be heard, and may thereafter make such order as he 
considers just. " 

How is the Permanent Secretary appointed the Board' s Secretary? 

We are here concerned with resignation by a roko and the 

purported accepta nce of that r esignat ion by the Secretary. We 

were not tol d h ow or under what authority the Permanent 

Secretary, who is appointed by the Public Service Commi ssion and 

is a ~ ublic officer, also becomes for all purposes Sec r etary , 

agent or Chief Executive of the Board which is a statuto ry body . 

It has been established in Fiji that employees of statu tory 

bodies l ike <The Consumer Counci l of Fiji' are not public 

servants, i.e. are not employees in the Public Service ( see 

.. Cath erine Verma v . The Consumer Council of Fiji, Fiji Court of 

Appeal Civil Appeal No . 51 of 1980) . Order 4 of the Standing 

Orders wh ich we have already quo ted is of no assistance to u s as 

ther e is nothing in the General Orders of the Public Service 

Commission in force in 1987 which bears on the question of 

author ity to accept resignation . G. O. 22 1 which was in force in 

1987 read as follows: 
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Officers rvlw lutve been confirmed to the pensionaule 
establishment must, if /;hey ,;isli to resign give not 
less than one month's notice of their intention, in 
order that other arrangements may be made for the 
fill .ing of their posts. An officer who resigns 
without giving one month's noti<:e may be req11j red l,o 

pay one month's salary in lieu of notice. 

(b) Officers serving on contra.ct should, .i.f they wish to resign 
before the ordinary term of their contr<1.ct, give such 
notice as is required by the terms of the.ir contrw:t. 

(c) On resignation, an officer forfeits all the rights lL[J(l 

privileges of bis office, Scive as ol;herwise provided iii 
these General Orders. " 

Where does the Permanent Secretary derive his power from? 

We are to ld, the parties agree and WE: accept, Uiat in 

practice the Permanent Secretary does function as the Chief 

Executive of the Board . Apart f rom the question of J-1.is 

appointment we asked Counse l to assit u s us to where the 

Secretary derives his power from to accept a rf~signatio n -fr-0111 a 

roko and unilaterally act on it although it is in evidence thaL 

he consulted the Adviser on Fijiun Affairs. 

immaterial . 

Appointment of Rokos 

BuL Lh.is is 

At this po.int it would bP usef1il Lo r·c-\ 111 i 11d 01.ir·s(~l ve_c; U1aL 

the appo inting authority for Rokos ls the M :i. n is Ler who "may, Iv i Lh 

the advice of the Board , appoint rokos of prov :i 11ces" (see Section 

12 of the Act) . . It could, however , be argued thaL since th e 
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Minister is also the Chairman of the Board 1 may' should be read 

"shall" , In any case whether it is th~ MinisLer or in reality 

the Board which is the appointing authority, we have n ot been 

referred to any evidence of delegation of authority or legal 

provision which empowers the Secretary to accept and act on a 

res ignation by a Roko. There is no doubt that once appointed the 

Roko becomes an employee of the Board . 

There might be no quarrel on the question of authority if 

the Secretary had accepted the resignat ion on instructions of ~he 

Boa rd . 

Was power delegated? 

We take the view t hat the employing auth ority was Lhe proper 

body to accept a resignation and thereafter the i mpl e mentati o n of 

the consequences flowing from such resignation would fall on the 

Chief -.Executive ' s lap, unless of course power is or has been 

properly delegated to another body or person or there is legal 

authority for such body or person to accept a resignation . But 

we have not been referred to any evidence with regard to such 

delegation of authority or to any provision authorising the 

, Permanent Secretary to accept the resignation of a Roko . 

The fact that discipline, including the power to dismiss 

(Order 25) is expressly conferred on the Secretary but 

resignation is not - may be a significant pointer to the facL 
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that at the material time the Secretary had no powcrR in Lhis 

area and was not intended to have any . 

With regard to delegaLjon of statutory powers of a Mini s Ler 

the following provisions of the Interpretation Act Cap 7 also 

provide some poi n ters : 

" (2) Where , by or u11dt:r any Acl , any r,wcf. ivns 11re confcrr<:rl 

upon, vested in or deleg;Jled to any ftfinisf.er, ii. slwll Im Jn.wfu(. 
for the Ninister to delegate such fun ct.ions lo uny Assislt.wt 
Minister or public office r. (Amended by Ordar" 4t/J Noveml,er 1970.) 

(3) Such delegation llS aforesaid shall be signified by 
notice in the Gazette and may be made subject to such conditions , 
exceptions or qualifications as are specified i11 such nolice . 

See Legal Notice No. 112 of 1970. 
* See Legal Notice No. 118 of 1970. 

,, 

Similarly, the Secreta ry for the Pul>lic Service Co111 111i s!', i.on, 

whose method of appointmen t is prescr ibed, exercises considerab le 

au t hority delegated to h irn by Lhe Com miss i . 0 11 uncl e r s ta Lu Lory 

powers of delegation . 

Resignation a matter of significunc:e 

In our view resignation is a topic of surficienL imporLance 

to warrant special provisions especially when a senior off i ccr of 

the level of a Roko is involved. A recenL promulgated llegu]1.J. l.ion 

gives support to our vj ew , al Lhough Lhe H.egu] at ion j n q11es Li.on 

refers to the resignation o f a member of the CounciJ o r Chje fs. 

By virtue of Regulation 12 of the Fijian Affairs (GreaL Coullcil 

of Chiefs) Reg ulat.i ons 1993 (Legal Nol.ic e No. 29) "The PermanenL 
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Secretary of Fijian Affairs shal l be ex- officio clerk to t h e 

Council." And Regulation 5 of these Regulation says that - " A 

member other than ex-officio members may resign their membership 

of the Council by writing under his hand and such resignation 

take effect , upon receipt of notice by the Clerk to the Council. " 

We also note that since 1989 the Permanent Secretary is now 

styled as "Clerk to the Board", where relevant in the Fijian 

Affairs Regulations . 

Was notice of resignation rejected? 

Even if we were to infer or assume that the Secretary had 

the power to accept the Respondent's resignation a n d that this j s 

a case of offer and acceptance in contract, the nature of reply 

h e received fro m t h e Secretary on 21 . 8.87 (Ex KB M 20 quoted at 

p.4 of our judgment) appears to i ndicate that the notice or offer 

of resignation ~as not accepted. Indeed one might argue that 

there was a counter offer or proposition nullifying the 

Respondent's offer. We drew attentio n of both Counsel Lo this 

matt.er. W hi 1 s t Mr Fa s e i z e cl i t w i t h v i go u r : 1. s an al Le r n a t i v e 

argument to his contention that the Secretary could not accept 

t he letter of resignation before 21. 9. 87, Mr Semisi made no 

submissions on it . However, we do not find it necessary to 

explore this aspect any further . 

Counsel for the Appellant had ample opporL1rnj Ly Lo r c~search 
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and satisfy us that the Secretary had the power to a ccept the 

resignation and that this the Secretary did unequivocally . The 

Appellant has failed to discharge the.onus that lay on it and 

this appeal therefore must be dismissed. 

Some observations 

However , before we dispose of this appeal the re are a few 

observations we feel we should make . 

The fi rst is that we found it remarkable t ha t the Permanent 

Secretary found it necessary to cause his purported letter of 

acceptance of resignation to be delivered to t he Respondent just 

before midnight . 

The second is in regard to Mr Fa's sugges Lion that his 

clien t 's offer was not capable of be i ng accepted before 21st 

September, 198 7. This is clearly wrong , if the matter lay i n 

contract . Thirdly, we feel that we should say that the Secretary 

(if properly appointed) obviousl y must have power to make day to 

day decisions relating to innumerable matters , in doing so he 

would be clearly acting as the Board's agent, and the abse nce of 

any precise delegation or statutory power must not be conclusive 

of the fact that he does not have the particular power . Ou r 

decision is based solely on the evidence in t h is case and what 

was put befo re us . In a case wi th such serio us conse quences as 
. 

this (and see for example the consequences in G.O. 221), we do 

not fee l inclined to infer anything when nothing to enable us to 

make a proper inference was put before the Court . 

Na t ure of the Order 

The fourth matter that has exercised our mind is the nature 
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of the declaration made in the lower Court . Dearing in mi r,d the 

long period that has elapsed since the Respondent actually ceased 

functioning as a Roko and having regard to his age and Lhe 

intervening even ts we feel that the subs tar1 t,i ve dee l .ura Li on 

should be modified to take the realities of Lhe situation into 

account . 

Court ' s Orders 

In the outcome therefore the Orders of Lile Co urL are us 

follows: 

(a) 

( b) 

That the declaration made by ByJ"ne J , "LhaL U w 

Applicant is still a "Roko" in t h e cmploymenL of t h e 

Respondent " (now J\ppellanL) l>e 8triJ~LjLuLe<l l,y the 

following declarnLions: 

"Declare Uia.l lhe ewp.loymenf; of lhe 
Respondent w1-.1s nol t.erminatecl by or as a 
r esult of the Peruwne n t; Sec re /;ary ' s 
memorandum dated 16th September, 1993 ." 

That the appeal is dismissed wj\,h costs to 

Respondent . 

Mr J u sLice Michael lle]sham 
President, Fi ji Court of /\ppcul 

_/~ $-/4 er~--

Ti_ lu.lrarn 
J 1m !:ice 

~ . 
. . . . . . . . -~ . . 
Sir Mari_ Kap.i 
Judge of /\ppeal 

of /\ppcal 

the 



Pursuant to its inherent powe rs the Cou r t nme nd s ~,he da Le s l101vn 

in its declaration as lGlh September 1993 Lo 16Lh September 1987. 

10th November 1993 

Mr. JusLice Michael ~1. Helsham 
President Fiji CourL of Appeal 

S.i. · <- ram 
. usLice of A ,eal 


