IN THE FIJI COURT OF APPEAL’

CIVIL JURISDICTION

CIVIL APPEAL NO: 32 OF 1990
(Civil Action No. 19 of 1987)

BETWEEN:
FIJI PUBLIC SERVICE ASSOCIATION APPELLANT
~and; 
THE REGISTRAR OF TRADE UMIONS 1ST RESPONDENT
VITI CIVIL SERVANTS ASSOCIATION 2ND RESPONDENT

Mr. V. Kapédia,for the Respondent (Original Appellant) .
Mr. R. Matebalavu for the Applicant (Original 2nd Respondent)
Mr. V. Nathan for the Original 2nd Respondent

Date of Hearing
Date of Delivery of Judament

11th February, 1993
16th February, 1993

"REASONS _FOR_JUDGMENT QF THE COURT_ON MQOTIO
FOR _LEAVE TO APPEAL '

On 8 October 1987 the Registrar of Trade Unions granted an

application by the Viti Civil Zervants Association (VCSA) for

registration as a Trade Union. . The Fiji Public Service

Association (FPSA) then applied to the High Court for an order

of certiorari to quash the Registrar’s decision. That

application was refused by the High Court, "and the FPSA thereupon

appealed to this Court. That appeal was heard on 17 November

1992, and on 27 November 1992 the appeal was allowed. An order

of certiorari was made "that the decision of the Registrar of

Trade Unions be removed into this Court and quashed. We further
add a direction that the Regictrar consider the application
afresh"”,

24

"‘%

abadtc

?.
5;
i



-

The VCSA has now applied to this Court for leave to appeal
to the Supreme Court from that decision. It obtained in Chambers
an order for a partial stay of execution of the judgment of this

court pending determination of the present application.

The applicatiéh for leave was heard on 11 February 1992 and
was dismissed, but the Court indicated that its reasons would be
given later, together with any other necessary orders. The stay

of execution was dissolved. We now state our reasons.
The application for leave appears to have been made as a

as to the meahihg and effeot‘of the decision of this Court. It
igs a matter of some surprise to us that there should have been
any such uncertainty, but in the interests of clarification we
now set out the position. This is in order to dispel the view
apparenﬁ1§ held by the VCSA and the Registrar that the effect of

the Court’s decision was to diszolve the VCSA.

The position is this. An application for régistration was
made to the Registrar. It was duly advertised and an objection
to registration was received from the FPSA. The Registrar
considered the application and the’objegiion, and, as he was
obliged to do, consulted the Trade Unions Advisory Committee.
He then gave»his decision which was that the VCSA should be
registered. In arriving at his decision he took into account the

various matters specified inh s.13(1) of the Trade Unions Act Cap.

96. One of those was contained in para. (e) of s.12(1) which
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cohcerhed'WHethervanyjother‘trade union already registered was
adequaﬁeﬁy;represehtatiVé of the interests of the applicants.
It Was'in'the Registrar’s application of that paragraph which
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this Court held to have been in error.

Péragraph (e) of é.13(1) was repealed on 1 November 1991.
Unfortuhatéw’y this was hot brought to the attention of the Court
during. the hear1ng ih November 1992. The Daragraph was, of
course;a1h force ‘when the Registrar gave his decaswon The
effect of the dec1s1on of this Court on the appeal was. to quash
the decys1ph madeuby the Registrar, but not the application for
,regisﬁratioh.‘ The'Registrar’s_ob1igation is to consider that
same'appiﬁcatidh afresh. In doing so he cannot nhow take into

accotnt the bFovisiohs of paragraph (e) as that ho longer exists.

WeEWoQTd“not bresume to direct the Registrar as to how he
should de‘pFoCeed.'hsyt will be for the VCSA to inform the
Registfar whether it wishes him to proceed with consideration of
the abbTibation. vait.dbes so then no doubt the_Registrar'wi11
do so- as sooh as poscwble In the c1rcumstances the Registrar
may We11 fee1 that further advmrt1oement is unnecessary but this
mUSt be,a matter entirely for him.. It igs also likely that a
fresh'bohsideratioh of the application will be much simplified

because of the abseénce of paragraph (e), but again that must be

for the Registrar to decide.
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‘ fhe;abp1icatioﬁ.for 1eéve to appeal to the Supreme Court was
bréugﬁtjﬁhderAthe'EfdvisiOHS of Section 117(2)(a) of the Fiji
Cohst{tution 3990, @hich pro&isiohs are repeated in Section 8(c)

ofitﬁé;SUpreme;Courtloecree 1991 (Decree No. 47).

SeCtion'117(2)(a)‘of the Fiji Constitution 1990 rdads- as

fo11ows{

- "An appeal shall lie from decisions of the Fiji Court
of Appeal to the Supreme Court with the leave of that
Court 1n the following cases, that is to say-

¥

(a) from decisions in any civil proceedings where in
the opinion of the court the question involved in the
appeal is one that, by reason of its great general or

“ public importance or otherwise, ought to be submitted
to the Supreme Court; and
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in the judgment from which this appeal is brought the Court
foUhd: £hat ﬁhe Registrar of Trade Unions had hot properly
reached the decision that he did. Iﬁ therefore ordered that
'thét decision _be' quashed and it directed the Registrar to

cohsider the application for registration afresh. Inh other

words, to put it colloquially, the Court said to the Registrar,

“Last time you got it wrong. Go back and look at it again." It
carinot be too strongly emphasised that %hat and no other matter
was the subject of this judgment. In order‘to grant leave to
apbeai,to the .Supreme Court, it was necessary for the appellant
to démonstrate that that was a question that ought to be
regarded asxa matter of great general or public importance. It

is perhaps not surprising that this Court was unconvinced.
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Hav1ng regard to th@ dismissal of the application for leave
to appea1 to the Supreme Gourt there will be an order also for

the payment'of costs by the VCE&EA.
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