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REASONS FOR JUDGMENT OF THE COURT ON MOTION 
FOR LEAVE TO APPEAL 

On 8 October 1S87 the Registrar of Trade Unions granted an 

application by the Viti Civil 2-et~vants ;.\ssocic:1tion (VCSA) for 

registration as a Trade Union .. The Fiji Public Service 

Association (FPSA) then applied to the High Court for an order 

of certiorari to quash the Registrar's d~cision. That 

application was refused by the High Court,··and the FPS;\ thereupon 

appealed to this Gourt. That appeal was heard on 17 November 

1 9 9 2 , and on 2 7 ~love rn be r ! 9 9 2 t. I 1 8 a pp ea 1 was c1 1 1 cw1 e d . 1-, n o rd e r 

of certiorari was made "that. thE, dee is ion of the Registrar of 

Trade Unions be removed into thi~ Court and quashed. We further 

add a direction that the Regl'.,trai- consider the application 

afresh". 



.. 
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The VCSA has now applied to this Court for leave to appeal 

to the Supreme Court from that dee is ion. It obtained in Chambers 

an order for a partial stay of executi6n of the judgment of this 

court pending determination of the present application. 

The application for leave was heard on 11 February 19g2 and 

was dismissed, but the Court indicated that its reasons would be 

given later, together with any other necessary orders. The stay 

of execution was dissolved. We now state our reasons. 

The application for leave appears to have been made as a 

res u 1 t of : u n c e rt a i n t y i n the m i n ck: of the V CS A and the Reg i st r a r 

as to the meaning and effect of the decision of this Court. It 

is a matter of some surprise t0 us that there should have been 

any such uncertainty, but in the interests of clarification we 

now set out the position. This is in order to dispel the view 

apparently held by the VCSA and the Registrar that the effect of 

the Court's decision was to dissolve the VCSA. 

The position is this. An application for registration was 

made to the Registrar. It was duly advertised and an objection 

to reg i strati on was received from the FPSA. The Registrar 

considered the app 1 i cation and the. objection, and, as he was 

obliged to do, consulted the Tr-?1de Unions Advisory Committee. 

He the 11 gave h i s de c i s i o 11 ~·✓ h i ch Iv as that the V CS A sh o u 1 d be 

registered. In arriving at his decision he took into account the 

various matters specified ins. 13( 1) of the Trade Unions Act car. 

96. One of those was· contained in para. (e) of s:13(1) wh1ch 



concerned whether any other trade union already registered was 
' . 

adequate i y represe11tat i ve of the interests of the app 1 i cants. 

It was in the Registrar's ap~lication of that paragraph which 

this court held to have been in error. 

Paragraph (e) of s.13(1) was repealed on 1 November 1991. 

Unfortunately this was hot brought to the attention of the Court 

durihg trie.heaHng in November 1992. The paragraph was, of 

course, 1h force wheh the Reg·istrar gave his decision. i"he 
. . 

effect of the decision of this Court on the appeal was. to quash 

the decision made.by the Registrar, but not the application for 

registration. The Registrar's obligation is to consider that 

same applicatioh afresh. In doing so he cannot now take into 

r account the.provisions of pa rag ,-aph ( e) as that ho l on ge r exists. 

We wo~ld not presume to direct the Registrar as to how he 

should how ·proceed. . rt w i l 1 be· for the VCSA to inform the 

Regist~ar whethe~ it wishes him to proceed with consideration of 

the app1ibation. If it. does so then no doubt the Registrar will 

do io cis sooh as po~sible. In the circum~tances the Registrar 

may we ii fee 1 that further adve ,-ti sement is unnecessary but this 

must be a matte r eh t i re 1 y f o r fyi rn . . I t i s a 1 so H k e 1 y that a 

fresh ·cohsideratioh of the application wi 11 be much simplified 

because of the abs~hce of paragraph (e), but again that must be 

for the Registrar to decide. 



The application for leave to appeal to the Supreme Court was 

brought under the provisions of Section 117(2)(a) of the Fiji 

constitution 1990, .¼hich provisions are repeated in Section B(c) 

of the Supreme Court Decree 1991 (Decree No. 47). 
' . ' 

I 

Section 11 7 ( 2) (a) of the Fiji Constitution 1990 reads· as 

fol1ows.: 

, "An appea 7 sha 7 7 7 ie from dee is ions of the Fiji Court 
' of Appea 7 to the supreme Court with the leave of that 

Court in the fol lo1ring cases, that is to say-

(a) from decisions in any civi 7 proceedings where in 
the opinion of the court the question involved in the 
appea 7 fs one that, by reason of its great genera 7 or 

· public importlince or othendse, ought to be submitted 
to the Supreme Court; and 

(b)' .......... " 

In the Judgment from wh ·i .-:;h this appea 1 is brought the Court 

foUhd that the Reg1strar of r,-ade Unions had not properly 

~eached the decision that he did. It therefore ordered that 

that dee is 1 on be quashed and it directed thP- Registrar to 

cohsider the application for registratipn afresh. In other 

wordsi to put it colloquially, the Court said to the Registrar, 

'"Last.ti.me you got it i,,,rong. Go back and lool~ at it again." It 

cahnol be too strongly emphasised ~hat that and no other matter 

was the subject of this Judgment. In order to grant leave to 

appeal to the .supreme Court, it was necessary for the appellant 

to· demonstrate that that was a question that ought to be 

regarded as a matt~r of great general or public importance. It 

is perha~s not surprising.thot this Court was unconvinced. 
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Havin~_regard to ihe dismissal of the application for leave 

to appeal to the Supreme Court there will be an order also .for 

the payment of costs by the VCSA. 
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Mr. Justice Michael M. Helsham 
President Fiji Court of Appeal 
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