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JUDGMENT OF THE COURT

- This appeal and 'another, No. 12 of 1991, were, by request,

SS

heard-together.' They cover a lot of common ground. Rather than

repeat: that common'ground in the reasons for judgment in thé
other matter, we have thought it preferable to make those reasons

Py

for judgment an annéxure to these.

. The -appeal: arises from a dispute between a téachef;’thé‘
second plaintiff (the plaintiff), and the Ministry of Education
or Public Service Commission, by one of which he was employed at
the relevant time; there are three defendants, but it is adequate

to refer to them as "the Commission", and to use that expression

to mean the employing authority, whichever it was; nothing turns

on this.



The SUbject”métter of the dispute was what were called
"leave passages These were perlodlc entitlements of civil
servants who had reached a certain level of senlority, both as

to wage level and‘period of service, to free travel for the civil

i

servant and his family ‘to New Zealand Australia or sometimes to

;

Great Britain. The relevant explanations of this system of leave

f

passages will be explained later.

By way of outline it can be stated that the plaintiff, in
1982, applied for and was granted leave passages to Sydney. It
seems that we took“advantage of them in 1982 and travelled
overseas. It seems further that he applied again for such

passages in 1985 or 1987, which application was refused. By

. memorandum dated 18th September 1987, the Secretary for Education

stated that the overseas passages that had been grahtea to the
plaintiff in 1982 had been the result of a mistake. The
Secretary claimed that the passages had cost (presumably the
Commission) $21%8.00; it went on'to,assert thét“the plaintiff had
been entitledcéto ‘seﬁe 'long service 1eeve allowance, which
presuhably hed not been paid to him, but +that when +this
entitlement wae subtrécted from the $2178.00 paid in error, it
stilllleft $1488.00; which seem it}was then claimed was owing by

the plaintiff,

By originating summons filed in the High Court on 24th May

1989 the plaintiff sought the following relief: -
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The p]alntlff flled two affidavits in qupport of tho or1g|naf1ng

summons.

1l
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5.

In the ersf of those he sought the fo]10w1ng

"(8,)

(b)

Lo (c)

- (d)

(e)

Costs.

A__Declaration Order that .the, Leave

Passages paid or compensated for by the
Government of Fiji to the Plaintiff in
the past was legally due and payable
under the relevant provisions of the
General Orders.

That the Government of Fiji is stopped
(sic) or Fefrained (sic) from claiming
or asking the Plaintiff to refund such
payments already made to. him pursuant
to the General Orders.

A _Declaration Order that by virtue of
the General Order the Plaintiff is now
entitle to further NLeave Passage which
is lawfully due to him under the
conditions of ecmployment existing with
the Government of Fiji.

Such other relief as this Honourable
Court may think fit.
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A Declaration Order be made against the
Defendant that the Defendant has acted
against the provisions of leave and

prassage enf1flpmentq which I had opted ..~

foz,

That the Defendant be directed o
pursue no demand of overpayment;

That all arrears accrued to me since T
exercised my option in 1982 be paid to
me forthwith and;

That the Defendant be further directed
to pay in fnll all Tuture passages due
to me in accordance with GO743 (al.

The Defendants be directed to cease

wrongful deduction f(rom my salary and
reimburse the amount . wrongfully

- deducted.’

orders.
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There is no‘éVidenééEthét’there are §r,havé,been aﬁy arrears
accrued to the blaiﬁtiff. There,‘ié: no evidencél-that any
deductions, wrongfp&HZOr otherwis;,i havé beenb made from Lhe
plaintiff’é salaryf;gha‘in'nq way would iE have been;péééible for
aACourt to determine anything on the affidavits of the plaintiff
and its annexures; they were mis~labeléd, and documents were
missing. In some féébeéts this was made good by the affidavit
inbreply.fi;ed on‘behalf of the Commission, but thié annexed 37

pages of documents'énd’did not draw the attention of the reader

to the relevant portions of them - a great deal was not relevant.

We have drawn attention to this in the hope that it may
induce more thought and attention to be given by practitioners
to the way“in’whiéh cases 1in the High Court are preparéd and
presented in discharge of the professional responsibility that

lies . on them.

The affidavit in reply annexed what were claimed to be the

various orders and circulars which governed the matter of:

entitlementé to leave passages, and alleged that, having regard
to them, the plaintiff had not been entitled to apply for and to
be given by the Commissiqn.the benefitbthat it had in fact giveﬁ
himﬁ In paragraph 1L;it;went on "tb pray‘tonthis Honourable

Court for the;follohing\feliefs:~

"(a) A _declaration that the leave passage

’ granted to the Second Plaintifl{ in 1982
was given In error as he was not
entitled to the same.



There was
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,t(b)_:A declaration that the Defendants are

entitled to recover the net over-
payment Iin the sum of $1,488.00 (One
thousand four hundred and eighty-eighty
dollars) being the cost: of providing
‘the passage which was in the sum of

$2,178.00 less the value of his leave ..

’allowance in the sum of $690.00.

(c) A declafation that the Second Plaintiff

is not entitled to any future passages ..

under his existing terms and conditions
with the Government of Fiji.

(d) An Order that the Defendants continue
to deduct from the Second Plaintiff’c

salary wuntil the amount 1is paid in
full.

(e) Such other relief as this Honourable

Court seems Jjust.

(f) Cost of this action."”

B

no counterclaim. Paragraph 9 asserted:-

P ad

"g, THAT paragraph 7 of the affidavit is

admitted, but the said passage granted to
the Second Plaintiff was as a result of a

r»factual error in computlng his 'correct ]eave

and passage entitlement.

We i:draw attention to the provisions of Order 15

of ~the High Court: Rules:-

"2.~(1) Subject to rule 5(2), a defendant in
any action who alleges that he has any claim

against plaintiff in the action in respect

.+r of any matter (whenever and however arising)

may, instead of bringing a separate action,

.make: a ‘counterclaim in: respect of ‘that
matter; and where he does so he must add the
-+ counterclaim to his defence. ’ ;

" L BRI

rtule 2(1)

[

-,or tistentitled to any relief 'or remedy

=q



Rule (5(2)-is not relevant. here.
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w.fhé matter came before Jayaratne J on 1st August 1990. It

Tappears that it was agreed that His Lordshlp should dec1de the

1 t

matter ‘on written submissions. He did so, dlsm1531ng, the

plaintiffs declarations and making declarations as sought by the
Commissibn together with an order for costs. The plaintiff

appealed to this Court.

This Court has tried to sort outvthe position from the
aimost unintelliéible documents that were placed before him, and
to explain it. It is by no means sure that it has been able to
do‘;e.bult has reached the conclu31on that the factual result

2

reached by the Judge was the correct one, notwithstanding that
o a T . o,

the”wrltten subm1551ons’made to h1m and to us-are ‘singularly
unhelpful | We shall deal with what we bélieve should be” the
consequences of the factual result in due course,’

”fhe pla1nt1ff was appo:nted a teacher in what was then the
ducatloh\ Department of the Civil Serv1ce following ! his
acceptance ofA;nl offer made to him.-in a document ' dated 28th

NOVember 1968 Hls app01ntment was on a probationary basis for

a peribd of three years with effect from the date of your

[

app01ntment", which was 1st January 1969 (record pl5). His

salary was at the rate of L348 a year "according to a stated.

scale Whlch is qu1te unintelligible and was not explained; we'

presume it does not matter. The document of appointment stated:

Lo
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"Your incremental date will'be ist Januaryff: It went on to
state: "If you are “édnfirmed, you will  be‘ placed on the

]

pensionable establiéhmeﬁt...' (in accordance with a certain

pensions ordinance). Clause 6 of the document of appointment

provided (record‘p15):—

"6. You will be subject to the provisions

: of the Colonial Regulations and of
General Orders and Financial Orders now
in force or which may from time to time
be promulgated by the Governor. You
will be subject to the provisions of
the 1964 Leave and Passage Grant
Conditions." :

The 1964 Leave and Passage Grant Conditions, or some of

theﬁ, wege‘in evidence in the other matter. But they were not
put in evidence in the case from which this appeal arose, and did
not get a meﬁfionktheré;-vThé énly évidence'filed on behalf of
the Commissién‘étgted Fthat fhe +e. Plaintiff when'appointed to
the teachiné”préfession and (sic) fell under the 1964f1eave and
pass;ge c;;Aiti§ns under General Order 733B" (record pl3). We

have accepted this, ~as did ‘the trial Judge, and proceeded

accordingly. We have annexed a copy of GO733B to these reasons..

for judgmentf The first portion reads (record p LG);

"733B:

A teacher appointed to the permanent
.establishment - on or alter the 28th
September,:1964, employed In a day school:-

l(a) will be required to take his leave
' annually during the school vacations;
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(b) after serving a minimum tour of four
‘ years,’ will be eligible during any
school 'vacations for passages to the =
“'place ‘where he intends to’ spend his
~leave ‘in"the Colony, S$ubject’ to the
limitations lmposed under General Ozder
754 (a), ‘

(c) 1if on a salary of between” $1,243 and
$2,184 if ,not in a post formerly
carrying post allowance =~ 82,472

otherwise, inclusive, will be eligible
during the long school vacation for up
to three adult tourist class air
1passages to Australia or‘New Zealand at
~nine-yearly intervals. L : o

The remaining portion of sub-clause (c¢) went on to deal with
higher salary brackets and shorter intervals between passages.
The only General Order 754 (a)‘that either Court had before it

read (record p 29):-

"754 (a) These Ordeérs shall apply to all
local teachers except that they will enjoy
their school holidays 1instead of annual
leave, vacation leave and long service

leave."”
teave.

By
3%

We hope they did.

It seems that the plaintiff)applied’for overseas passages

by letter to_the Permanent Secretary of ©Educdation dated 7th

September 1987. He received in reply a memorandum from the

ISR

Secretarv dated 18th September 1987 in the following 6 terms

(record pfll):—h o

4 g‘ Lo . [ L . o . I : . B v ! "‘! .
. "Your letter dated 7.9.87 is acknowledgnd
Mr., Slngh,.you were appointed to service on
“1,1.69. You had completed your tour of four
(4) years on 31.12.19872. I have been
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-informed by the Salaries Section that you
were in receipt of a salary of $1404. 00 per
i -annum on lst . January 1973 and as such you
. were eligible for local passages under the
T 1964 teachers leave condition (General Order
733 B (b)). You should have exercised your
‘option to transfer 1into the 1972 leave
conditions before proceeding on the 1972
Christmas Vacation and could have either
taken full 1local leave passages or be
et compensated for it and would have entltled
to leave allowance in future.

However, when you exer01sed your option in
1972, you were granted three (3) adult
passages to Sydney costing $2178.00 in

ERROR. Therefore you  have been . paid
$1488.00 in excess of your entitlement as
follows:~

Cost of three (3) adult return passages to
Sydney - $2178.00
"Less Long Service
L/A1l. due on 28.1.86 —$460 00
L/A11, due on 28.1.85 -$230.00 o
~ $ 690,00
Total Overpayment . $1488.00.

Hope I have helped you to settle your doubt .
on the above matter.”

e four matters.

rf-

We pause here to

First, the letter of 7.9.87 would seem to be an application

for further paséages made by the plaintiff in 1987; this was not

revealed in the evidence.

Seéond, if the completion of 4 yvears service was the correct
date for entltlement for asse351ng the ellglblllty for passages

(as the. Secretary ‘seems to be inferring), and if the figure of

$1404.00 was the correct salary of the plaintiff and if GO733B

.applied, and if the qualif&ing salary level for eligibility for
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overseas passages was the level at the expiry of a "tour of four
vears", then it would seem that he qualified for passéges under
GO733B.

Third, we would assume that the reference in the Secretary’s
memorandum to the exercise of the option in 1972 is meant to

refer to 1982, whén'the plainﬁiff in fact exercised his option.

Fodrth, the memorandum‘did not settle any doubt, certainly

not ours.

In the only affidavit filed in tﬁe proceedings on behalf of
the Commission, and sworn by the Director of Industrial
Relations, this matter is referred to in paragraph 7(b). We
think it relevan£ to set out the whole of his edifying*

explanation {record p 13):-

7. THAT paragraph 5 of the affidavit is
denied and in reply T say as follows:-

(a) The 1972 leave regulations were

introduced vide Department of Public

Service Circular No. 44/71, a copy of.
“which is annexed herewith marked 'G’.

In terms of the said Circular the Second
Plaintiff was allowed to complete the
required period of service to be eligible
for the grant of local passages under the
-provisions of General Order 733(b}) (1963
edition). At the said time (1/1/72) the

.. Second -Plaintiff was in the process of
completing this required four yvear service:
as from 1/1/69.
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(b) The Second Flaintiff’s four years ended

N IR SR on 31/12/72 and 1in which event he
should have exercised his option 28

days before reaching 31/12/72. At the

said date he was not in receipt of a

e . " salary which would have qualified him

' for passages to Australia or
New Zealand at nine yearly intervals in !
terms ol Genceral Order 733 B as the
Second Plaintiff was on-a salaryv of
$1,332 when the qualifying salary for

“Australian or New Zealand passages was
$1,776.

{c) The Second DPlaintiffl was only eligible
for local passages at the end of his
four vears as at 31/12/72 or to receive
compensation in liecu of it.

(d) The Second Plaintiff was ineligible
under the Regulations to delay
exercising his option until 18/8/82 and
his salary then was no criteria for

determining his leave and passage
entitlement."

We can add thalt there is no sworn evidence Lo explain the
discrepancy between his figures and those of the Secrelary, and
in particular nothing to substantialtle the figure of $1,776

-mentioned there.

Now, doing our best te pul the pieces together, we believe
the picture which emerges is this.

By circular emanating from the Department ol Public Service
numbered 44, and dated 30th December 1971, new leave regulations
were intréduccd. They applied Lo serving officers. ‘ They
commenced on lst January 1972. Il secems they were to be embodied
in or become Chapter VIL-A of Ceneral Orders; il also sccems Lhat

this substantially occurred and we have before us whal appear to

LS
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be the relevant.bafts of.sﬁch Generalfofders;‘they commence at
GO720, and appear to end at GO754. Circular 44 states that the
tegulationsfapply, so we assume thal Lhey applied unyil'sé
embodied = we do not know when that was. Whenever it was,‘Part
1T of what appears to Ehe Chapter VII-A, headed "1972 Leave
Conditions™, commences: "The following conditions are a repeat
of the 1972’Leav¢ Regulations and are effective from 1.1.72 Wty
subject to‘a 1977 émendment, which does nol seeﬁ Lo be material,
It probabli fixes Lhe embodiment in General Orders as being

post - 1977, There is a later 1982 amendment to one of bthe new

GOs, but 1t does not seem Lo affect the position.

We have to examine these 1972 leave provisions inbroduced
by the regulations and embodied in General Orders because

Circular 44 had this provision in 1t (record p 33):~

"SERVING OFFICERS ON_PRE-1972
CONDITIONS

3. The new. Regulalions shall apply Lo

serving ollicers also and there are
provisions for compensation for leave aund
prassages [oregone. A copy of the oplion

. form in respect of Regulation 21 is also
"enclosed. As will be noted, officers are
required to exercise their options at any
time after ' the Ist Januvary, 1872, but at
least 28 days before applying for their
"leave Tand passages under their proe-1972-

conditions.

L

bl
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" 6.'A morée ‘detailed set of conditions' in
respect of teachers will be issued shortly.”

Sy ¢ ;
The option form (record p 51) contained the following ralevant

provisions:~

2

£

"I will be eligible for vacation ‘leave at
the end of my current tour on - ’ and
I wish to exercise ‘my option under
Regulation 21 of the 1972 Leave Regulations
as follows:

(a) Ledve

I wish to take my full leave at
the end of my tour.

I wish to accept compensation in
accordance with the 1972 ILeave
Regulations.

" (b) Passages

I wish to take the full passages
for which I will be eligible at
the end of my tour. : 1

DR Y. p .l N \ Lo . . B ..

I wish to accept
compensation 1in aAaccordance
with the 1872 Leave

143

;Regulations.

Regulation 21 is embodied in GO 743, and we will come to
that. The "more detailed set of conditions" does not rate a

further mention. Thé difficulty that this option presents we will

o
return to.’

Ty
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It is prbbabl&frelébant’to mention here that the plaintiff
used  the option quh Bn:18th7August 1982, anq‘indicated his

choice as f‘ollows:;'~ (fépord p 10).

"a) Pasgggggv'
I wish to take the full passages
for which I will be eligible at
the end of my tour.

e e .

b) ‘ Futufe Passages or Leave Allowance

I wish to receive passages to
Auckland, New Zealand, in
future."

It was obviously an official form. The fact that 1t offered
the officert,an_‘opgortunity to "exercise my option under
H

Regulation 20 of the 1972 Leave Regulations ....", a regulation

that had nothing to do‘with options, we suppose is immaterial.

The 1972 Leave Régqlations and equivalent.Geheral Orders
~applied to é'great yariéty of categories of leave for various
categories of’officérsl GO 741, with its heading, has (record

p 25):

N

Sperlal Prov1910ns for Officers SorVJng on Pre 1972
Leave and Pnsqagp CondltJons

741. Permanent Officers: Beflore being required
to transfer to Lheqe CondItJOﬁC, prermanent officers nzl]
be allowed the fnl]owzng

63
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(a) An officer whose current tour of
service will be completed after 1
January 1972 will be pérmitted to
enjoy the leave and passages for
which he may become eligible at
the end of his tour. -

(b) An officer who may be on vacation
leaveé on 1 Jannary 1972, will be
permitted: to enjoy another tour
of service under his former leave
and passage conditions.

(c¢c) An officer 'in (a) above whose
vacation leave has been deferred
with the approval of the Public
Service Commission before 1
January 1972, for more than six
months, will be allowed leave and
passages under under his  former
conditions in respect of one additional
tour; provided that if he exercises his
option to be compensated for leave
and/or passages 'in respect ‘of his
current tour he shall not be allowed
leave and passages in respect of an
additional tour.

GOs 742 and: 743 provided:

"Compensation for Serving Officers

742. For the purpose of compensation, an
officer’s leave and passages shall be
determined at the end of his tour provided
that in the case of an officer allowed to
serve another tour under his former
conditions in accordance with G.0. 741(c)
above, his eligibility shall be determined
-at the end of the additional tour. o

- Compensation Options

743. 'An officer will be required to exercise
the following options on or after 1 January
1972, but-not later than 28 days before he
is due for his next leave and passages.
. These options shall be irreveocahble :

Leave:

(a) To take his full leave at the end

of the tour which he is still

serving on 1 Jannuarx 1972, or
accept compensation in accordance

with these Orders.

L4
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s . ¥

" Passages:
(b) To take his full passages at the end,
' of the tour which he is still serving
on 1 January 1972, or to accept ,
compensation in accordance with these
Orders. :
Future Passages or Leave Allowance: o
(¢) To receive up to three adult economy
"class return passages for himself, his
wife and children below the age of
L . eighteen years to Auckland, New JZealand,
‘ every alternate tour on becoming entitled
to long service leave under Categories
A and B provided that the officer was
eligible for overseas leave under his
pre-1972 Conditions, and every tour when
Leave Allowance is payable under
Categories C and D; or to receive
Leave Allowance under these Ovder.
Further, any officer under Category B who
vas eligible for Australasian passages
every tour under his pre-1972 conditions
shall enjoy such eligibility every tour
as for officers falling under Categories
Lo , C and D,

Accumulated FLeave:
(d) To receive compensation for any
accumulated Jeave eilther immediately

or at the end of his tour which he is
still serving on 1 January 1972."

Categories of officers, from A to D invascendingborder df<sdlary
range, were set out in GO 723. "Tour" was defined in @qo 722, as
meaning "a period of resident service of -three years commencing
on the appointment'or after the expiry of a grant of vacation
leave", (record p 19). As mentioned earlier, the plainliff used
the official option form, after the expiry of 13 years from
appointmoﬁk,"fo exercfse his option to take the [ull PASSNgeS
for which’he;was entitled'at the end of his tour, and to reccive

passages Lo Auckland in future.
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. The plaintiff’s affidavit states that at the end of 1982 he

"received leave and passage K in accordance with my leave and

£t i

passqge&conditionswﬂ(rgcord p 8). It appears he was given 3

T

passaggsﬁtgv§ydn§y. _He»goes on to state that his application for

1

similar»legyeigndipgssage wasfrejected; presumably;this was jn
Septembe§>19§7;)whether;ithwas also an application for passages
to Sydney wgigohnot%know. For good measure the plaintiff.added
that his salary at the time he exercised his option (1982)‘yas

¥
¥

$9690,00{_w

.Thgtﬁirst‘matter“to be decided is whether the plaintiff was
entiplgd tqitbe passages thatiwere given to him.in 1982, seeing
that the grant of them was claimed by the Secretary to be the

error which prompted the demand for re-payment of money.

Taking first of all the Secretary’s memorandum of 18th

September 1987, it seems that he was of the view that GO 7338B

applied to the, plaintiff, at least so far as paragraph (b) of it

)‘
was concerned.  The memorandum made it quite clear that the

plaintiff was entitled, after service for 4 years, ie. as

3
Jt

and

from:1st. January 1973, to local leave under that Order.»EWhagbig

meant by: the,next portion viz:

t\.-+/"You 1should. have, exercised your option to
transfer into the 1972 leave condilions
awsithelore proceeding . on Lhe 1972 Christmas
Vacation and conld have eifther taken rull
docal leave, passages or be compensated for,
it and would have entitled fo leave
oy wyallowance in future.”

1
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-+ We:have .no .idea,..and .it was.not explained to the trial Judge or
rtorus.t In . fact ;the 1972 . leave conditions were.applied;to-the
‘“plaihtiffﬁand everyone else first by means of:theM1972fLeave
'fRegulatibns; and: then' by the GOs, "repeated" in GOs 720 et seq,

which came into force some time in or after 1977; the only option

‘was that referred to in regulation 21 repeated in GO 743 (set out
above),’ which gave an option to take leave, or passages, or

accept éompensation; In so far as the regulation and GO 743

specifies'the time for exercise of any option; it requires such

exercise ° "on‘orvafter 1st January 1972 but not later than 28
days before he is due for his next leave and passages’ (emphasis
added). ' What is meant by "due for his next leave and passages”
weﬁhaveLno-idea,JSeéing-that GO 733B, if it applied, gave.him
*onlywah5eligibility after 9 years, and ‘there were other; GOs
“spécifyihg when a teacher could and could not take‘léavep(egq not
in holidays);'and , in aﬁy event, this was his "first'" leave and
passages. So far as the evidence goes, ﬁhe plaintiff exercised

his option-after 1st January 1972 and 28 days before he.was. K '"due"
for his "next" . (first). . leave and passages. The .reasoning
i, expressed. in. the memorandum, so far as we have beenﬁqble to

- understand it, .is, .in our opinion, dubious, to say the least.

We - shall come to an examination of GO 733B later.

¢ Turning to the so-called explanation given by the Director
OfﬂInduéirial Relations in his affidavit, which we have“set;oup

~7in: full’ above, the position becomes no clearer. The Circular

there-réferred‘to is the one we have quoted from (44 of 1971) and
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whichwepclosédsfghevLeﬁve4 Regulations 1972.,WwAssuming§JJ; was
correct, to §gy‘thaﬂ5the}plaintiff was, before lst January 1972,
subject;FQ,GQ 733B, .and was in the process of completing 4‘yeats_
service, then subject to, problems we,shali later_discusscwitf
woulﬁtyseeﬁﬂ.phqp hcﬁfshoulg, have exercised an optjon to take
péssages within the Colony (GO 733B(b)), if that amounted to "his

full leave  at the end of the tour which he is serving on 1

Januaryw1972f;;(G03743). On the above reasoning, it would seem

also that,théxplaintiff'should have exercised sﬁch an option on

or after lst January .1972 but not, later than 28 days before the
end of a .minimum tour of 4 years, which latter would have taken
'place on 31st December 1972. . It seems that what the Director is
sdyingsin‘the quoted extract is . that flailure to do this meant

that anveright- under GO 733B‘was,lost, including: any. right to.

take passages after.the.expiry of 9 years. . If. this. is what jsv

meant,’ it, was; never explained to the Judge.or to us.
For various reasons we think this reasoning was also flawed;

to say- the tleast; and we shall come to that. :The salary..level.

QUoted by .the Director . is not supported by any evidence, llowever, .

among a ndmberiofndocuments that seem to. be .attached. to ,the
Plaintifffs;written,submissiohs Lo the.-trial Judge, there is.:a
sheet-éhowjng the. .salary,progression:of the plainﬂiff;sinceQth
date offhisﬁappoihﬁment.u Tt listSsa,starting.salary mnn}/1/59
of $696. ., Jt ,will be recalled thal the plaintiff’s dogumenl of
appointment showed his salary in pounds, but we assume Lhis is

1 correct translation, IL will also be 1ecalled thalt  Lhe

12
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- plaintiff’s ""inéremental date"- was ‘lstJanuarsy " The list
'iﬁdiéatgs ﬁhht?éé"hh'1/7/72“the plaintiff’s salary was $1332, and
as at'1/1/73 was $1404.'These are the figures referréd to in the
‘Secretaty’s memoraridum of 18th September 1987 and the Director’s
‘affidavit; both earliérvrqfefred to . We shall return to them.

Taking“fifst GO 733B, it applies to a teacher appointed to
"the perhﬁngnt establishment” on or after 28th September 1964,
We assume that the word "permanent" was used with a purpose and
had a ﬁéaniné. " "Whether it was one to be contrasted with
"temporary'", or some'other officer, we simply do not know - thete
is no evidence. It will be recalled that the appointment &f the

"on a probationary basis for a period of three

‘plaintiff was
years" ‘with: effect' from 1st January 1969. Whether he wis
appointed to the permanent establishment as from that date and
so fell within the ambit bf‘GO'733B,'or‘whethef,‘iflnot, he was
later'éppoiﬁtédzhoithe permanent establishment, and, jf so, ‘When
We;ﬁave 56 Eﬁea...Thé”terms of GO 733B(é) and (f) might tnnh‘to
indicéte%fhéﬁuthé Ordef was dnly’intendod Lo draw a disffnb{iﬁn
‘between p;}hanént and tempbrar&, bul we are not pfepafod{ﬁo
gﬁess."Béth“£hé Secretnfy and the Director make it clear that
GO 733B gﬁpiied to the plaintiff, but not when. | Tﬁé éfder
:ébplieé”téﬂéLteécherkabpointed to the permaﬁenﬂ estabiishﬁ;nt,

but in two sub-clauses deals with temporary teachers. But that

1s only one of the peculiarities. That is Lhe first matler.
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The second matter is that GO 733B, was intended to 1iake

R

BETETR] IREE AR ) R R L ) o
effect éﬂ‘app01ntmcnt to bLhe permanent establishment for all
o eyttt e G T e o ' SRS LV B A
teachérs,  if that "took place on or after 28tLh Scptember 1964,

Ce ks 3 ~ » f" S e . ; . o : 3 - Wer sy ralo 5 )
Tt says ‘so. "It operated on a teacher as at the date of his or
1

her dppﬁiﬁﬁmehff b}6Vidéd_iﬂwwas on or after that date. If a

)

i

teacher hdd beer appointed to the permaﬁent*e

28th Septembér 1964, then he or she was‘pfaéﬁﬁably governed by

whatéver ordérs or trégilations applied Lo such a situation. So

that a post;septembér"1964'pérmanehﬁ dppoihteéﬁhdé (aj“rnqu{réd
to takefannual-léave‘during'échool:vachﬁibhse'ib)‘was elig{blo,‘
after v 4izyears; to passages within the Colony; and (c¢) il
appointed on the appropriate salary level, eligible for overseas
.paésages;UWe*do not believe thaﬁ*paragraph (d) of GO 7338 créaﬂéd

anyﬁexception; although+ it 1s as unclear as other aspects of the

evidence. .We ,believe it was intended only to refer to teachers

i

stablishment before

an g

in boarding .schools,'and the problem created by 'school ‘vacations ™

in those ,:institutions * {(notice - that it . refers ' ‘to  "school

holidays!.); the reference to.a permancnt teacher "serving on the’'t"

]

stagfygffthpgApproyeﬂuSchqol*under the 1964 conditions”, and what !

follpwshﬁmakeawno-ggnse:to us at all. Paragraphs ‘(e) and? ()

refer . to «"temporary teachers"”. and “"teachers :appointed'on: a

temporary basis", (quaere .~ any difference?):and ‘seems to. include
borary ,basis . {, ere . :

them as teachers "appointed Lo the permanent establishment". (see

introduction to GO 733B)

E oy
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3

Just turnlng a31de for one moment, the plalntlff was

Y B [ oy byt oy . . ‘

app01nted as from ist January 1969 on a probatlonary ba31s for

ERR TSR TS RE oo ,,; KR

a perlod of 3 years. If he was, as such app01nted to the
: i1 Voo [ . .

permanent establlshment the evidence does not d1sclose what sort

of "tour" he was on, or at what stage he had served a minimum

’togr" of four years; one might be excused for thlnklng hlS

fy [ v

original "tour" was 3 years, and came to an end on 31st December
. A Do . 3 . AR .

1971. If that be so, what "tour" he was serving on 1 January

1972%(seevGQl743)‘presumably stated on that day. We shall return

. to this:

..One, thing does.appear to us to be clear. If GO 733B(c) is
not to be read as meaning "on appointment", as we have said, theh
it has ,nothing to do with the lapse of 4 years, if that is what
is being'suggested‘by the’Secretary and/or the Director. If that
Order shddﬂiiheﬁread'asﬂnmanihg fubon'reaching a salary of

n

between ..,......" then not only does that conflict with the

"

words "if on aﬂsalar§f (emphasis added);'but why not word it
to read»w"uponq:reaching 'd salary of ........ be entitled to

.,...."'and so on; the salary bracket has no‘pUrpose unless that

JLOrderﬁis@read_asawe_believe it should be. For the purposes of

. this case, we doubt if it makes any difference.

N RS RO PR

., [However, we might point out that if any credence is to be

(ugixeh’towthe:figures of salary progression of the plaintiff (hot

) ih'ejidence);_then the plaintiff would),under thiszreading'cf

s



GO733B,; .have: been eligible for passages Lo Australia or New
Zealand at nine year intervals as from lst July 1972, six year
intervals as from lst April 1975 and three year intervals as from

1st January.1976. We doubt if this is what was intended.

!

%

The word "eligible" is not a term of art, and holds no
mystery. It means having a present advantage thal c¢an be

capitalised on in the future,
1

As has already been noted, the 1972 Leave Regulations and

the later Genetral Orders came down upon serving officers, and

affected their leave entitlements. We must now turn to Lhose.

Although regulation 1(a) and GO 720 state (record pp 35 and 18)

"APPLTCATION
1. The following Regulations will come into

effect from lIst January, 1972, and will
apply to every officer except -

(a) officers appointed under
. agreement of service who will be
governed Dy the terms ol

agreement

. v o0

'ahd glﬁhéﬁgh‘the blaintiff was appointed under an agreement of
Servicé, thatvagreement hade him subject tovrmgﬁlationé and
GenQFQI%Orders which hay from time to time be bromu]gatod.

GO741§hﬁs'a1ready heen secbt oul her¢in, There is ahsolnLO}y no
evidence Abont when, il ever, or how, permanent officers were

required to {ransfer to the 1972 leave conditions, or whether the

ity
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plalntlff de so, and if se, when. The Circular 44 of 1971
TR A I :?‘ -t . ‘ N . - . L e .
1ndlqaLed that the new regulations would apply Lo ving

officers, and would be brougnt into effect as from Ist January

1972, Y‘Y,R’egttullal‘;ionv I (repeated in GO 720) so brought them into

[

eﬁfeqt,}bn}velso e“ceptod (record p 35):

Yok bobe ot by, ,
, . a) officers - appointed under
agreement of service who will be :
St b ety overned by the terms of tLhe ‘

agreement"

' P . . B . . co
k L P . iy

3

(see also record p 18) " The plaintifl was éppbinLed under an

o i £ B
! . PTR . . :

agreenent for Serv1ce dated 28th November 1968. So .....7

'

¢

Anyway, assumlng that Lhe plaintiff was a pormwnent off}cor

‘ 5
I

and assuming that the 1972 leave conditions applied tLo him, as

the Director asserts, and assuming that they operated on him as

I AN

from lst January 19/2 he, if his current tour of service would

Lo
T b A

have been compLeLed after st January 1972, was permitted .o
enJoy the ]eave and pass agcs for which he mlght become n] g ble

ERTEE . : [ . { Yy Co e
at Lhe end of his tour (GO 41) Giving "tour” the meanlng

b

requlred by fhe regulaflonq and genelal order to be given Lo it,'

" ' ' T HI

the plalnflff commenced, his current tAn“f of Service on lIst

N ‘

January 19/2 Lhat is when the provision came into force. If the

1
T

Plalntlff de not bemome n  permanenl, officer unltil after

I3

completion of his probationary term, his appointmenl as such was
: h‘._' gt . .

on a salary of $1404; as such he was entitled Lo overseans

Pasqages 1n a((ordanro with GO733B{c). 1f he became a permanent

SRS !

OFFLc,et upon his engagement as at lsl January 1969, he did not

¥



qualify. We simply do nolt know which is the correct assumption
. : e sy H v, Lo -
to make.

[ R

We turn,now Lo GOT743 (regulation 21), which 1is scf out

] :
i earlier herein, and deals:with options. The firstl option (a) was
to take his full leave at the end of the tour he was serving on
1st January 1972; {for reasons given carllier, thal appecars Lo be

31st December 1974; it is to be noted, en passant, that the order

or regulation did not permit him to exercise that option by 1lst
January 1972, and he had Lo exercise il before 3vrd December
1974.1In fact he did not exercise any such option,. The opblion

form which he filled in 1982 made no provision for exercising

L N S T o . ,

this option, no doubt because Lhe provision had become oul of
A R ,

date and redundant by then.
gt [ oo

[ f
f .

Turning to GO743(b)v(regulation 21(b)) namely "Passages",
3 3

the plaintiff purported to exercise an option to take his full

ariier); he purporbted to do so in 1982. Dut if

p
T
a

passages (s

we are correct in our interpretlation of the general orders and

B v

reguiation,vhe had to do so alb the lalest by 3rd December 19741,

So the option was not exercised. Why the provision enabling Lhis
option to be purportedly exercised was relained in Lhe form

.after:197éhwé do not know.

| S T A
Py <l

X AR A T T . i . ) :
The plaintiflfl also exercised his opltion Lo receive [future

] s a4
[ B AR

vbaséééeé-“purshant to GO 743(c) (regulation Zl(c)). On  our

interpretation of this provision it gave Lhe plainlLill a right
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to receive three passages Lo Auckland provided (i) he had, by the~’

time of exercise of option, become ent.ilLled to long service leave
under one of the Categories and {ii) he was eligible for overseas

4
leave under his pre-1972 Conditions. By "overseas leave" we

assume the order and regulation meant passages. By "pre-1972

Conditions” may be meanl "19864 Leave and "assage Grant

[

Conditions" (sce the p_l,ai'il!;iff's document. of employment); bul,
'1‘4 earlier mentioned, it seems to be assumed thal, GO 7331 was
appl icable. We also mention Lhat GO 743 appears Lo have been
amended ixx§1982, but as far as we can make out, tLhe amendments

have no bearing on Lhis case.

The [lollowing malters cm; be nolted concerning GO 713
(regulation 21}). First]‘y the option did not have .o be exercised
wilthin any time except "not laler than 28 days belore he is due
for his next leave and passages”. We arc not required Lo work
out when the plaintiff became so entitled, if he did. It may
depend on when he t."eached a certain Category, or il may not., If
he was enlift.led, he certainly did no!l. bave Lo excrcidge it boefore
3lst December 1972, as is suggested, or before 3rd Januavy 1971.
If he had Lo exercise it alb some bLime referable Lo GO 733D,

well, so be il.

Secondly, we have no idea, even with bthe assisiance of Lhe

unaulhenticated wage details of the plainlifl, what Category Lhe

plaintiff fell into or when. This might have a bearing on whelher

he was enbtitled to passages to Australia as distinct f{rom

Auckland.

TO



Thivdly, and wostl importantly, there was not bhefore {he

Court Lhe informabion Lhal would enable o finding (o be made as

i3

to whether or not the plainbifl was coligible for overseas

passndges,

Fourthly, there was and is no material belore Lhe Court Lhat
would enable 1L Lo =ay whether the plaintiflf was, in 1982,
entitled Lo long scervice leave. 1 his period as a probationarg

officer is Lo be Laken as forming parl of his enltitlement, then

GO 726 (which diflfers Trom regalalion &) may bhe relevant, I'his
may have no bearing on when the plaint il became oo permanent

ol ficer.

We have not, overlooked GOT16.

The conclusion of this tor tuous examinalion of the dociament s
that werce pull in cvidence, which were never ousplained Lo Ul
Judge nor had the relevant., portions exbracted - nov o Lo this
Court, is thalt Lhe reasoning ol the Secrelary and The Divector
of Tndustirial Relations Tor reaching the conclusion that o the
plainlilM was not enlitled Lo the pasandges that vwere oioon Lo him

wWele wiong., On Lhe material that wan hefore the Cogret, 0L o

imposaible Lo detormine wholher the phaint 100 won pioht o 1 ong.
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Ty, by commencing an aclbion, Lhe plaintiflf Look il upon hiimaell
to satisiy any onus of proof, he f{ailed. gl Ty, i Lhe
Commission soughl Lo cstablish Uthal 1L acled corvectly, dlL
failed. The result is Lhal all the orders made in the High Court

will be vacated, and olLherwise the appeal will be dismissed.

We would like to order the respondents to Lhis appeal Lo pay
the whole of the costs - both in the High Court and in Lhis
Court. The reasons f{or lLnking Lhe aclion Lhat was taken, and

for claiming a return of money were Lotally [lawed; Lo do this

after the relevant authority had supposedly made an error in

allowing Lhe passages, il indeed any error was made, and Lo seck

repaymenl. ol a pallry sum might give us good reason Lo do so.

To Lhis can be added Lhal Lhe respondents soughl declarations and
orders in a manner Lhal was impermissible and which would have
enLtitled the unforlunate tLrial judge (o refuse to wake Lhem or

require them to be put intoe proper form.

No doubt the bla.i.nt;iﬂ‘ brought Lhese proceedings because he
believed, ror was Lold, that he was be,i_r'lg denied his rights.
However, he did not, in his casec 0“r‘ upon Lhe whole of tLhe
material, establish any right to relief nor succeed in his
appeal. In all the circumstances we bhelieve tLhe proper course
is to order Lhal each party bear its or his own cosls both in the

High Court and in Lhe Courl of Appeal.

%
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The formal orders will be

Order that Lhe declarations and orders made in Lhe

proceedings in Lhe High Court be vacaled

Otherwise appcal dismissaod

H

Order each parbty to pay ils or his own costs both in

the High Court and in this Courlt.

. (e - cian ' (..(.\A. (e ce (0o
Mr. Justice Michael M. Holqhmn
Presidenl_ Fiji Courl_of Appeal

/7 //,.kf -

o'ucc.-/ -ato-obccanto-lo'

6 ir Moti T 1_1\,11 am
egident, Judge ol Appeal

/k/\/ )w‘f\:() ’ .

Ml . Justice I),mlol V. batiaki
Judge of Appeal

8>
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7233B-734

733 B

A teacher '1ppomtcd to the pcrm‘mcnt establishiment on ot alter the 28th Septeuther,
19G4, cmpI«JVed in a day schonl:—

(a) will be required to take his leave annually during the school vacations; ¢ '}—':-'H
(b) alter serving a mintnum tour of four years, will be eligible duriug any sahoaol

Colony, subject to the limitations impnsctl under Generad Order 754 (1)

BuPhiagutel

! {e) il on a salary of belween $1,243 and $2.131 il not in a podt formady carrying
. ) post allowance, $2.472 olhrewise, inclusive, will be eligible during the fong sehion]
1. . vacation for up to three adult tonrist cluss air passages to Ansbralin "l New
| - Zeealand: at nine-yearly intervals; s il on asalary of betiveen $2.88 3 il § L0
J inclusive, similar passiges at six-yearly intervals: if an a saliey of S5 138

ar more, similar passages at theee-yearly intervals,  Such passages will not be

geanted until three yoars have elapzed sinee retari from lenve adter the fast loed

passage grant.,  Provided that o teacher who doeés not wish La travel U Anstradin

or New Zealand nuy apply for loeal passage grants under thie Lecms of (b) abevn;

(d) ~ (1) a teacher on the pecminent establishiment employed tu a boalivg institu-

© tion who is wot rerquired to remain on duty during school lwlidays will be
eligible for leave in aceordance with (1) and {b) ahove;

(it} a teaclier on the permanent establishment in a bourding institution wha is
reqquired to remain on duty during the schoal holidays will be eligible for
leave at the approprinte rates set out under the 1964 Luave and Passigre
Grant conditions with appropriate passage graats. [ the euse ol n
teacher on the permanent establishinent serving on the stall.of the

Approved Sc.hoo( under the 1964 conditions, enrned eave shall be eal-
culated at the rate of twcnty four days per annum i his salary is Jess
than §{,248 per annufi.

“(e) 4 {emporary teacher appainted on or after the 28th Sc tember, 1061 {including
female teachers reappointed alter resignation on marring) whether emploved

in a day or a boarding school, regardless of salary oc lesgth of 'service, will-be

dligible for leave as under {a) and (b) above;

([} feachers appointed on a temporary basis will be eligible {or up to three $30

passage grants alter each period of four years comnpleted service, to any part of
the Colony (excluding Rutuwmi)

Leave For Zporting Tours.
734. Qfficers ‘who are selected to be managers or members of overseas spocling tors

team is rqxrez,chlmg thie Colony us a whnlet—

(a) in the case of officers whose leave carning rate is 14 duys a year (in which case

. they would not be cligible (or focal le LV(_) the whole perimd of the absence

should, in all cases, be regardud as duty feave, ‘but should net be tewve-earning
service;

{b} in other cases—that is, oflicers whose léave-earuing rate is more tuw L days a
year—the period of absence which should be regarded as duty leave should hot
exceed GO days, this period o absorh any lueal leave for which oflicers may
beeligible. . Inrespect of any period in excess ol 60 duys the {ollowing formula
should apply :—

{i) in the case of officers who earn leave at the rate of 28 days a year (or ove
‘month a year wder the 1938 conditions) half the perivd of absence in
excess of the 60 days should be regarded as duty teave and hall as a
debit against carued or future vacation leave;

vacations for passages to the place where Tie tntends to spead his leave in the

will notmally be granted leave on the l’nl!umng conditions provzdud that the spoftipg

3



