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CIVIL_ APPEAL NO. 2 OF 1991 j

(Lautoka High Court Civil Aclion No. 4é7;6f'1981)

'Dhagxﬁhmﬂnﬂﬁad o Appellant
{s/0o Rurkul) .

-

and !

Nazar Singh

. Respondenls
(s/o Charan Singh)

1

Pyara Singh
(s/0 Pritam Singh) °

Jarnail Singh f ;
(s/o Gyan Singh)

Mohan_Singh

(s/0 Charan Singh) .|

Mr V. Mishra for the Appellant
Mr J.R. Reddy for the Respondents

i

DNate of Hearing: 4th August, ]992’
PDelivery of Judgment: 18th August, 1992
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SURGMENT OF _THE GOy
T :

The 1st Respondent, Nazar Singb,} was the

regishered

proprietor of a certain freehold land iniN@di. e subdivided his
land and the subdivision plan was regisfefed on 31st March 1977
as D.P. 4212 (Exhibit 10) in accordancé Jith Lthe provisions of

the Land Transfer Act. The lat Respondén? lives in U.S.A.
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On 16th November 1977 tGthe Apbeilantiventered into an

e
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Agreement (Ex 1) with the lIst Respondént Lbroug ‘his registered
Attorneys Pyara Sihgh (2nd Respondent) anF Jarnall Singh (3rd

Respondent) to buy Lot 1 on D.P. 4212 céntaining 1 rood for

$6,000. The sum of $1,000 was paid éng Lhe?balance was to be

, i
paid by instalments. The Appellant made nb further payments.
!
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Mr Manikam Pillay acled as Soliciitor for both parties. The
Appellant took possessioh of the land and Huilt a house on it at
. el N
a cost exceeding $10,000. He built the hou%e;in accordance with

a plan approved by the Nadi Town Coﬁnéil. The  house was

inspected by the Health Officer atl Nadi prA Council who approved
| N

it.  The Appellant has been living inttﬂe house since 1977.

In March 1990 the Appellant broughtian}Action in the Lautoka

High Court against the Respondents '], 2 and 3 collectively

{

and one Mohan

~

referrred to in the Action as Lhe ]sﬁ pefendnnt
Pl

Singh as the 2nd Défendant. lle is clajmjﬂg bre ch-of contract

i w
by the lst Defendant and fraudulent mtqrppr esentation by the 2nd

: i !
Defendant. He asked for a number .of, ‘remedies including

i N
entitlement to terminate the agreemenltl and damages.
: i :

|
The trial judge (Sadal J.) in a r$ser0%d judgment dismissed

the action and entered Jjudgment for ithe jst Defendant on the

I3 . i
counter claim in the sum of $5,000 forithe balance

i»
interest and costs!" The basic facts!appear from
. i

it

owing with

his Jjudgment

the relevant part'of which reads as follow%:

I vy
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‘e...He is claiming that he did not get. the !hll land he had agreed to
purchase. e is claiming Lhat the land 1n.qd99(10n was first shown to
him by one Mohan Singh, the second dpfnnd&nl) Who he says was the

‘t
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"defacto agent" of the first defendant, Nazar Slngb Mol)an Singh showed
him the boundaries - the pegs. The plalhtzu"f subsequenl,ly went to the
office of Manikam Pillay where the pardes' sxgned the Agreement. The
plaintiff says that when he had almost flmshed building h1s house one
Vijay Kumar came and built a road lhrough pm‘f of the area he had been
shown by Mohan Singh as being the land bmné sold to him. The road was
built and the plaznfzf‘f claims he ';u[[ered in that his house is now
within 6 feet from the boundary and ixfg[fpnrls the Town Council
Regulations. There is also a drain beside! ;ihe road next Lo his house
which is only two feet away [rom the house. [f 71)9 plaintiff also claims

the defendants have not buill a drain m)d as a result rain waler gets
into his compound. H :
The plaintifll anled a number of wi !;ness«les.:: There is no doubt the land
in question rm<: shown to the p]/.zin{;if[' by Mohan Singh.. PK5, DBechu
Prasad, was also present when Mohan Singh showed Lhe land to the
plaintiff. Before the house was buJJLlﬂohan Singh ngam showed the
boundaries to the carpenter, PW¥{, Kuar Slngh.

i I H
I lind as lact that Mohan Singh was also pr(ﬂ;eni when the parties signed
the Agreement in Manikam Pillay’s office. iTh(’ plaintiffl, Bechu Prasad
and Manikam Pillay said Mohan Singh was pre en . Even Pyara Singh, the
defence witness said Mohan Singh was prese { The plaintiff relied on

Mohan Singh as far as the boundaries were co C(’rncd rather than checking

with !I)e plarn. ! ]j |

[ i

The learned counsel for the plaintiffl qubm1H,Pd that Mohan Singh had the
authority Lo make representations which were binding on Nazar Singh and
that in Cact his representations were raLifféd by the attorneys of Nazar
Singh by their conduct both expressed and implied. Both Mohan Singh and
Nazar Singh are brothers. It appears thil Mohzin Singh indulged himsell
in excessive drinking and his brother du} nét trust him. De that it may
it was Mohan Sifigh who showed Lhe pr operly to the plaintill and it was
him who introduced the plrunl,sz to the ati’,ornoys' of Nazar Singh. Mohan
Singh may have acted as "delaclo ageh& l'or the vendor butl what
boundaries he showed to the plainliff in: ihe 1f{1(,1.:11 stage is not clear
Crom the evidence. The plaintifl had 91gned the Agreemenl lor 1 rood
and that is what he got according to \the plan. I'n fact the plan
(EXHIBIT 9) submitted by PW3, Ami Chand, lshowd 2.8 perches as nol the
area that was included in the Agreement. i T}m pJamlJf[ cannol rely on
any representation made by Hohan Singh. _II ;s, seltled law that once an
enforceable contract of sale of land has! come .into. existence oral
evidence is not admissible fo show subsequent con tradiction, variation
or partial abandonment. Any such variation must, like the original
contract, be evidenced in writing. The e{"idéncé? that Mohan Singh showed
the boundaries ‘to the builder at the tilhe of 'the construction of the
house has no importance. One would expect d prudén{ builder to look at
the boundary plan before commencing the (‘on*;frucflon.

It appears that the plaintif{ relied moréior&i tlie representation made by
Mohan Singh and not the registered pJan.'i The registered plan was in
existence at the time Lhe plaintill 51gn<4d the Agrecemenil. In fact
Manikam Pillay, the common solicitlor, showed the plan. The plaintiff
gol what he signed for. Any prudent zpui‘(,hésor should inspect the
property itself since the vendor will not .xn general be bound to
disclose any!.lung which would be App::rer}l; on such inspection. It may
be desirable to inspect the dnvr*]opment plarf : Sjnr*e the making of
satisflactory DtPllmJ_Tl‘.Il‘y inquiries and qenriche'; Ivndv to cause delay,
ol
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following grounds: :
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the purchaser may omit such inquiries and i"ea}"ches. Il he does so the
contract should contain a condition entitling him to give notice to

rescind if ke alterwards [inds the property sub](»ct to certain specified
charges or restrictions. Ilere there were no such conditions in Lhe
Agreement. The land was clecarly pegged and the purchaser would have
known the exacl boundaries if he checked wi r;h the plan but he relied on

earlier inspection of Lhe land with Molmh Slngh. The purchaser himselfl
is to be blamed. '’ :

i

Do
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The Appellant now appeals against the a‘vbove judgment on the

I
&
. i ;
! |
1. The Joarnpd Trial Judge erred in an mxr] fact and drew inferences
of fact and law not supported by (~’V1(1(-‘I’?C€ in the case.

x : i
l

2. The learned Judge failed to draw p‘roner .in[erences or conclusions
M . .

~of fact, and lav [from the : evidence produced by the

Appellant/Plaintifl and his wjln(’ 358 nnd in fact accepled by him

cas facts proved by the Appol]an{,.. S
3. In particular, the learncd Judge ['r)l_md:and accepled ns facts:-
- (a) - There is no doubt the ITand in (ﬂt(’qllor} was shown to the

Plaintifl by Mohan Singh, PB’ becf)u Prasad was also present
when Mohan Singh showed (hm land t,o the Plaintiff. DBefore
the*house was buill, Mohan S}ngh d;,fam showed the boundaries
Lo the Carpenter PW4 Kuar SJngh. "
B o
(b) I find as fact that Mohan Sjnf"h was also present when
parties signed the agreement Jn Manzkam Pillay’s office.
The ‘Plaintil’l, Bechu Prasad and’ Mnn;)mm Pillay said M()hnn
Singh was present. FEven Pyard Singh the defence wilnes:
said Mohan Singh was prr:sr'nl,t The Plaintill reliedon M()h.m
Singh as far as the houndaries tmr@ concerned rather Lhan
checking with Lhe plan. ! i

[ S

(c) Both Mohan Singh and Nazar Siﬁgb ;are brofhers.

' [
3 . 1 i li ;
(d) Mohan Singh nay have acted nq !defzzcto agentl.
' i ]
1. The learoed Judge erred in /1()ldln;f Hmf "it appears that Mohan
Singh zndu]g(—*d in excessive drinking' <1m) that his brother did not

. ¥
trust him" and even Il il was so it does not affect the Tact of
repres enl,aljon by him. j

l
T !

5. The learned Judge erred in holdir:z/f lllzml ‘"wlmf boundaries Mohan -
Singh showed to the Plaintifl is nol'clear from the evidence", in
light of "the evidence of the P]«zmh:[f ‘and "his witnesses.

6.

The Plaintiffl being a simple (,u]ljvai!or in good faith relied upon

Mohan Smgh s representalions ag lhé ’Inlor was Nazar Singh’s

brother and he was the one who'! nogolmlnd the sale with the

Plaintirr nnd the only time the Pi'uhLJff came Lo know about the
{

!
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Attorneys of the Plaintill was aL Lhe time of signing the
agreement. In facl, the Plaintiflf saidiin] ithe presence of Manikam
Pillay, Mohan Singh and Pyara Singh } Jbrnall Singh and Bechu
Prasad that Mohan Singh had shown him: ‘the boundaries and the
alttorneys not only did not conrradlrh th bu! said "if Mohan Singh
has shown the boundaries it must be rjgbf
: i
7. In all the circumstances and facts of the ‘case, the learned Judge
ought to have held that the dofondadts!by'Mbhan Singh’s and their
representations Jed the Plaintifl up ‘the garden and thereby
prevented him from checking the boundnrjes against the plan, and
the defendants are thus estopped frbm ‘now claiming that the
Plaintifl ought to have checked the,boundar;eq against the plan.

)

8. In view of all the facts ol Lhe oaqL ihp learned Judge ought
to have held in favour of the IUa:nflff and, awarded the reliefs
claimed by. fbe Plaintiff against bo(bxthe defendants. '

po
. !

Mr V. Mishra argued inter alia, thaﬁ there was [raudulent

misrepresentatlon on the part of Mohan Slngh;ln his capacity as

the defactolagent of the Ist anPondenL/befénddnL which entitled

the Appellant bto lterminate the Agreeméng aﬁd obtain damages
[

Apart from the bald allegation of frauq aé%jnst Mohan- Singh in

paragraph 7 of the Amended Stabementl oﬁ Ch?%m (p.8a), Lhere is
) ' I

|
.

no averment of fraud made nor particulars‘of fraud (as distinct
1

from mere misrepresentation) given in the :pleadings. Paragraph
P

7 reads as follows: I

7. The plainti(f by his Soliciéors‘qute letters dated 9th
April, 1979 and 5th June, 1979 calléd upon ‘the attorneys of

the first defendant to get an injunction against Vijay Kumar

Ltd. and get the drain romovodvfr’m fhe plaintiff’s land and
to reduce Lhe purchase pricéd b; way of compensalion for
damage suffered by him by misre resenLntJOn by the second
defendant as to Lhe boundnrzeb, but!the defendant failed or
neglected to do either, and fhPlf]PQf defendant committed

breach of agreement and the, econd defendant committed

fraud."” § i‘ L

It is settled law and practice ihat any 1llegatlon of fraud

must be expressly pleﬂded together with- the fact;, matters and

1

circumstances relied on Lo support the a] egallon {See Ord 18,
1l of the High Court Rules, 1988.) P
.

L
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As pointed out by 'Odgers’ Princiﬁle"Edf Pleading & Practice
T

in Civil Actions ih the High Court of Justﬁée’-(Zan Ed. p. 100),
the acts alleged to be fraudulent shouid,aisé be set out and then
: i

it should be stated that those acls were éohe fraudulently. See

]
)
T

Re Rica Gold Washing Co (1879) 11 Ch.a..éﬁ

tod

o
Lo
We, therefore, are nol surprised What Lhe learned Lrial
g o)
Jjudge did not touch on the issue of frauddlent misrepresentation

5

at all. In fact a perusal of the Record %hdws there is no direct
v ' . .
or inferential evidence to support ‘the allegalion of fraud

against Mohan Singh.

 The following facts found by tﬁe #rihl judge are indeed

}
unassailable: !
P

i
¢

"The plaintifl had signed the Agreementv[df 1 rood and that is what he
got according to the plan. In [act (heé p}an (EXUTBIT 9) submitted by

P¥3, Ami Chand, shows 12.8 perches as not the area that was included
in the Agreement.” '

If one were to examine Exhibit 9;oqe would see that if the

area of 12.8 perches {(as delineated on! this, plan) were to be

e ‘
added to Lot 1 the boundaries of Lthis Lo?fwbuld-be significantly
.

altered. From being basically a reﬂt@ngular lot it would be
. ‘ ’ . ‘
. . . R
turned into somewhat triagular in shape with the frontage to

l

Vatualevu Road increasing to almosl. twice|{the length of the rear

I
{ -

boundary. This faclt alone should have;pui:the Appellant on guard
. A

bearing in mind f{(a) that bLhe Deposited%?ian 4212 (Bx 10) was
. C

. ry

shown to him, (b) that the lot being sol

d Lo him was described

1
posited Plan which was

inthe Agreement by reference to  Lthe De

exhibited in the Court below by consentiand (¢} that D. P.4212
.
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clearly shows a right of way running aldngfthe whole length of

Lot 1 sold to the Appellanlt. The Appella%t%contracted Lo get an

area of one rood as shown in D.P. 4212 and' he got one rood and

he cannot now be heard to be complaining that he ought Lo have

received 1 rood 12.8 perches nohwjthsiahaing the fact that he
.

signed an Agreemenl prepared by an experienced solicitor. In
!

this appeal the Appellant admibts that  he @%1ied on Mohan Singh
- T

. : P ' .
as far as the boundaries were concerned irather bthan check with

the plan (see paragraph 3(h) of Lhe Gﬁoubds of Appeal).
i ‘ ,

The Appellant’s real complaint is .thal his house is now
sited too close Lo the road and Lhe drainﬂbuilh by one Vijay
Kumar, 1i.e. only 2 1/2 feel away ratHer: iLhan 6 feel away.

. i H o

However, if Vijay Kumar is in lacl encroaching on the Appellant’s
. i

land by building a drain thereon then thé'AbpellanL's remedy is

against Vijay Kumar.

i
i
t :
i :
i i
i

i '

It has not beén suggested nor is thére:any evidence Lo Lhe

effect that the Appellant is required by ‘the Nadi Town Council
P

Lo shift his house further away from 'tLhe boundary to avoid
Lo

. N N N . ) ! P
offending against 'any Town Council Regulatidns.

]
-
In our view Lhe Learned Judge, foq the reasons given and

facts found by him, came Lo Lhe right conclusion. In the

. '
1
v

circumstances we do nol find it necesdary Lo deal wilth each

i R H
ground of appeal separately. We have né Hesitation in dismissing

this appeal but feel thal in all circumstances each parly should

!

bear its own costs of this appeal. o
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Appeal dismissed. No order as to: costs.
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Justice Michael Heisham
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Sir Moti Tikaram |

Epsjjan Jus tlce of Appeal
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Justice of Appeal |
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