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IN THE FIJI COURT QF APPEAL.
(Criminal’ Case No. 2 df'1987)

Criminal Appeal No. 1 of 1988

Between:
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AMJADIALI s/o Subhan Ali ; Appellant
i - and i ‘ E , p
| THE STATE |

. " : |
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i I : ;

Mr. S.M. Koya for the Appellant

Respgndent -

Mr, I.fMataltoga, DlrecLor of Public Proaecutlons
: for tpe Respondent ‘

Date of Héaring: 16th May, 1990 :
Delivéry of Judgment: 6th June, 1990 L |
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“On.31 Octobeﬂ,11988 appellant WaStCODV]Cth afiter trﬁal

in the Lautoka High Ccurt on a charge of aircraft qabotdge

I @
contrary to Section 7651)(b) of the Penal Code (Cap.17} and was

i , '
sentencedFto 2 years’éimprlsonment which " was suspended.for 3

I
' i
|
I

! yvears. i

! i
i i i .
i : ; j
; .

;The paltlculh s.ofithe offence against the appellant

I

| were as follows: .
l !

’ i

v : : : |
"AMJAD ALI s/o SUBHAN ALI, on the!19th day of May, 1987
at Nadi Internatlonal Airport ‘in the Western Divisidn,
‘placed on an: aircraft in service, namely| Air New
Zealand Boelng 747 Flight No. 24 explosive substanceg

which were likely to destroy the said aircraft or cause ;;
damage to it which would have rendered it incapable of ;i
flight." : , .
5 )
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The material part of Section 76(1)(b) of the Penal Code
upon which the formulation of the above particulars was based

provides as follows: {

! - |"Aircraft Sabotage

76(1) - Any ﬁersonéwho - : \
(b) places or causes to be plaped on an aircraft,in -
service |by any means whatsoever, a device or
substarc Whlch is llkely'to destroy that aircraft
or to ause damage to it which rgnders it
incapable of flight '

commits the |oiffence of aircraft|sabotage...l......

i

g T S

Appellant is appealing against qonv1ct10n'only.
4 : i

?

The notice 5f appeal was flled on 30 November, 1&88

with manyiassorted grounds of appeal.

i Z
i

:However since then it has transplred and 1is now

conceded on all sides tﬂat thls appeal turns essentiallly on dne

of two qu=stlons, namely
| :

] ! ‘ ‘ J
(1) iD1d the prosecutlon establlsh at the trial|that ﬂhe

i
i

fsubstances piaced by the . appellant on Air New Zealsand

-Boelng 747 Ellght ‘No. 24 were exp1031ve substances
I

;llkely’to cause damage to the alrcraft which would have

irendered it 1ncapable of - fllght w1th1n the meaning |of '
.sub-section (1)(b) of Sectlon 76 of the Pendl Code? ?

|
i
|

| (2) "If the answer to the first questlon is in the pegative,

/is the Fiji Court of Appeal legally empowered on the

?evidence beﬂo e the High. Court to find the appellﬁnt

‘guilty of any other offence.‘

! | | .
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The answer to questlon

meaning or 1nterpretat10n of the words

it"

The issue ;L

(1d‘is concerned is on

i |
Lo the F :
i

At the mater

employee|of Air Termin

Airport. ; He started |hj

icts of the cas

e.

(1)

in the provision of Section 7§(1)(b)

1

|

Il

Lal time and since

al Services based

i

|

|

{
|
|
]
]

i1980 appell

!at Nadi

when he ﬁas a trafflc folcer for Qantas AlrlJne.

!
i i
i

At the time
i

Customer Services Super
i

duties were to supervis

!

of

visor, a senior post at Nadi Airport. .

!
|

above depends on the true
"a 'device orisubstgnce
which is likely to destroy that alrcraft or to cause}damage to
of the Penal

Code. |

this appeal therefbre so far apg question

éof stdtutory inﬁer retation haviing regapd

ant was an

International

is llfe in the alrllne business in 1971

the allegedfoffence appelljant waF a

iHis

e ground personnel: regarding lpading land

unloadiné of aircraft, embarkation and disembarkationi of
passengeﬁs. He had t¢ liaise with other airline pdople. iHe
worked oﬁ a shift basis. ;
L :
|
ﬂ On his own a?miseion appellant iwas greatly distuﬁbed
i , 4
and affeéted by the mll%tary coup d’etat of 14 May, 1987. He was
most upqet by the QQerthrow of the democratically elected
i | : !
government and conqerned ~about the ‘lives of government

1

parliamentarians who bé

i
i
I

He decided to

country to parllamentary democracJ

|

b

d been seized by the coup makers.

do something to save them and

return ‘the




this is best told in his

«

bed he m?de up his mlqd

and chose as his targe

[af j 4,

i
) :

His first task was to get some dynamlte.

ohn words

"On 16/5/87 I met a friend in Nadi - Shakukat Ali. I
I went with him -
The purpose
Shaukat Ali
asked for
one ;.

enquired if I could get some dynamlte.
to Rarawaltln Ba to Hr.,Talyab s house.
was to get dynamlte. I met Mr. Taiyab.
talked to Taiyab. I wac there.ﬁ
dynamite. ’Talyab went ' away and came back
hour. We w fe waiting at this house.
he had a box|- carton with 1lid.
10 meters away and he made the
that he haa modified the A
ignition. He said he had
dynamite. !1e described it.
water - the fuse{

fuse was put in
unless 1Iit .
so.
the paper Qag containing the four packages
the balcony upstairs - 1n.my hOUSe. The tim
10.30 p. m.hg

i
i

dynamite.
ynamite
Insnrlnd

water.
ﬁlth cigarette or matcn for 20

i
!

'
|

l

In the earL morning of 19th May, 1987 whil
that he should hlJaCk one of th

t the Alr New Zealand Fllght Ng

I ; : , .
was due pt Nadi International Airport at 6.24 a.m.

i
H

i

As to how’appellant smuggled @he dynamite

aircraftiand to what use he put them is alSO»best told

words:

| | |

"I carried th parcel in my hands - both han
through aerobridge, went inside,
captain. Jhls was cockpit area. Capt. @
there. I tHreW one parcel atxhlm and tol
these wee fully charged dynamlte. I said

of_passenger& and crew do exactly as told.

blow you upl I only‘tbreatened‘the captain

my heart I! never wanted to blow the aerop

Shaukat Ali1

When Taiyab
We were sititing a

for
fusa
he said he wet it
so it will not ignite easily.
He'said nothing will happen

He gaqe me four packages in a paper bag. 1

went upstairs to

after
ame

He tol
elec
into

me
ric
the
ith
The

seconds or
took
and put in
> was about

e lying 1n

e alrcyaft

. 24 whlph

into ithe

in his|own

I went
the
leeson | was
d him that
for safety

S

Or I will
but within
lane. | The

captain looked at the pﬁrcel for about 1 minute and

i
i

i

out
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then put
holder.
pocket.

|
|;

3

1A 'on his left side which is called cup
I took one parcel inside my shirt one in:.my
I had one in my hand. I lighted the

Iitold captaln to close the door
i Almost

cigarette.
was aerobridge door.
| boarded.
close the door. I wanted all doors to be
that I could fly out with passengers. Then
back. I santwo officers in crew rest area
them to get-out and close, cockpltfdoor They
- and closed cockplt door. I'stpyed in the
Capt. Gleeson,

were four of us in the cockpit area. I loo
and saw passengers leaving the aircraft.
captain to get the' passengers back. I want
out with passengers. I reallzed the captain
do much to get the passengers back. Cockplt
closed. I Haa one 'package in my hand, one i
.shirt, one i ‘the pocket and other captain h
\ cup holder. | Then I saw door lights which sh
doors are cﬂosed. tI was looking through sp

kg of fuel and wanted to fly to Libya. I
front shirt pocket an told him I had necessa
to go to Llﬂyé. I had no charts or maps.

The fuel starLed to come very Very slow. I
angry.

“watching theb I Went to food galley sectio
am while captaln picked the explosive that h
showed. to Mcleay. @ McLeay had .a
prackage nean
frightened. here was oven there.
have been about 30 cm away from oven., The t
have been at 8.30 am. The othervtbree were

one inside the shirt, one 1in pooket and one
I took one |out and put on crew rest sea
icockpit. This is when the crew were scared.

i

itwo packages|with me all the time.
ion one hand d? substance iin other hand. At t
"were close a at times far apart. I brough
cigarette close to the fuse.
about four hours.

Walsh and Mcleay were there

This was done to induce|

‘2L. This
all passengers had
The captaln llfted h;s phone anT said

closedJ

I loo:ed
. I told
responded
cockpi t
a, Th
ked down
I tmld
ed to fly
could
door was
nside he
ad in ;is
ow 1f;§ll
y hole |of

cockpit door;} Then I told captain that I wanted 80000

showed |my
ry charts

was very

I sﬁiﬁl had one package ' in hand near lighted

cigarette. thad one inside shirt and one in trousers
ipocket. The, fourth one was with captain. Once fuel
'started to flow in the crew started to move. I was

n aboull 9
» had and

look. I put the
Ifood galley so crew could see and get
" That pgrcel may

ime would
with me -
in hand.
t in the

gl’had later Jut 0ne‘package near orew rest seat. Qad
I had cigarette 11t

imes they
£ lighted

This exercise went on for

fear and

make crew to meet the !demands. I never, had the
intention to light the fuse. I only wanted' to scare
the crew. I must have used 20 cigarettes definitely

in this process."

o
|

i
i
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IE, 3
g
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Judge
these

In his sumnming up to the assessors the learned trial

directed them on the main legal problem as he !saw it  in

terms: -

'c1rcumstances as to be llkely to cause |explos ron

ris a mattergfor you to decide. |

"Lady and gentlemen assessors the meaning of| the words
(i.e. likely to cause damage) is plain and plain
meaning rule applies. It has béen submitted that ithe
explosive substances taken byg the accusdd 1in ,|the
cockpit of the aircraft that morning would not have
caused’damage'by itself —-in other words it was unlikely
to explode by itself. Both' Nev1lle Ernesti Ebsworth
(P.W.8) and| [an James McRae (P.W.9) said the deviges
by itself would not have expldded They had to| be

ignited forlexp1031on. |

The ev1denc% has been that the accused was holding the
fuse only about 2mm away from thé lighted cigarettel as
said by Davld Walsh (P.W. 10) . Captaln Gleeson (P.W.1)
demonstrated with hls hands howi.close the accused pas
holding therfuse to the lighted c1garette, oth these
witnesses Wele extremely frightened with the actions
of the accuseh The accused himself on ocath said and
demonstrated | in the witness box how close he was

i

holding the Jlghted cigarette from the fuse. | They were

i

almost touching ’The accused was very angry, Very
nervous and agltated Emphasis is to be plagced on the
words "llkely] -- to cause damage' It is sufficient

if 1it c1garette is held so close to the fuse in shch

(damage) Wlthput the explosion actually occurring. | It

|

Alright, Weil now what about the answer that is m?de

i to all this?| Well lady and gentlemen assedsors, the

accused says and he has sworn to it, he went in %he
witness boxgand he swore to it that he had noj)intention
to cause any|damage to the aircraft and tg anybody.
He repeated}}as Mr. Koya said, the evidence glvenlby
Captain Gleeson and David Walsh. The accused said| he
got very upset and went mad When he heard of the
military coUp on 14th May 1987. Lot of things Went
through his mlnd .He said he was a great bellever|1n
democracy’andiparllamentary system of government. | He
thought of detalned parllamentarlans and feared they
may be assasslnated as 1t happened in othen parts| of

. the world Whep coup took place.! The accused decided

to hijack an mircraft and he decided to get dynamlte.

On 16th May he met one Shaukat Ali who took him to one

Taiyab in Varavu Ba. Taiyab gave him the four devices.
Each devide had a fuse and detonators and explosive.
There is no doubt accused knew they were dangerous ?nd

| ﬁ
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I
|
words of

unambigu

interprematlon.

relying ljon so-calle

|

!
I

i

i
i i
i
i

were explosive substances.
home.

. : ‘ [
He got the four devices
On 19th May 1987 he went to work Very early in

the morning and decided to hijack the Air New Zealand:

Boeing 747 Fllght TE24. About 7.15 a.m. he
cockpit area of | the aircraft with the four

and locked, the cockpit door.

entered the

exp1031ves
There were three others

in the cockplt apart from the accused - Captain Gleeson

(P.W.1),
threatened, -
his demands were not met.
very close;
time. Thé

Dayld Walsh (P.W. 10) and Mcleay

ctlon was ‘very, dangerous.

o the lighted 01garette for a
He

. Acc

Very‘long

knew

were dynami#es and would take 20 seconds tp ignifie as

told by Té

were - wante d democracy, the Queen to be

. There was, nd mistake. His demands

the head of

the State,;mlllfary to be Wlthdrawn and all detdained

parliamentarians to be IeleaSed and brought to
'he arruspd qaldflt,was never his intention

&nd gentlemen assessors
4

aircraft.
to damage t e aircraft. Lady
it 1is not possible to sée %into
determine Wpat his 1ntentibns;are,
inferences;ior conclusions: from what he
person’s ipntentions are in his| mind.

readers. The onus is on the prosecutlon to
intention and it is never upon the accused
it.
blow the Al.craft

a man

The llghted cigarette

but one can

We are not

the

s mind to
draw
does. A
- mind
prove |that
to negative

The actused  threatened on numerous orca31nds to

was aimost

touching fh fuse attached: tOrthe detonator and the
exp1031ves Wasn’t this a dangerous act. Is it not
a proper conclu51on that he intended to blow up the
aircraft. rt is for you to d601de.“
! ‘ . : ; -
Mr. Koya sTbmitted on behalf of appellant that as| the
Section 76(1)(b)~ of the Penal Code are| clear | and
1 : ) .
ous the Court‘ c¢annot, resort to extrinsic¢c aid in statutory
In ;articular he made the point that the Cpurt
was pregluded from referring to internétional conventiong or
di expert oplnlons ontthe 1nterpretation of
such coﬂ&entions as espondent had sought to do.
b ' ]
| !
Mr. Koya aﬁgued that a ﬁre condition to looking at| any

material outside the Act was that there must be amblgulty 1n|the

Act 1tself.

He contepded that there was no »amblgt

1ity in-the

i

|
N

fuse‘;:ﬁ

they

used -
hem to blow the plane with explosives if
He admlts holding the

i

SRR N —




meaning
words

pose ho

interpreted in their ordinary and natural sense.
or substance alleged i
the airé%aft was not

aircraft!

said the
probabil

by itse

electricd

committe

explode
real mis

the sect

aircraft

to be 11

as time

languagey

natural

misdirec

question

Mr. Koya|

wags twof

(1)

“ambiguity

of Section 76(

t
"a device or substance"

v They would r

i

b

!word ”llkelyt

hty was that on. the facts the dyndmlte could 1

lf

al 1ntervent1

i.e.

I
!
} Mr. Kova gor

i

d if the dyn

at a pre- determlned tlme.

~hief for whl

explosive sub

kely on their
| This

bombs.
i
of the provis

I

&eaning.

Mr. Koya &
red the asse$s

| whether:

to the fusé

occurring. ' !

: :

I
said that tﬁe
old,

b
| ]
P

vig: -

that the words

%)(bf of thé

likely by itself ﬂo cause dam
thas tﬂe same meaniné as

w1bhbut

ch parllament enacted this provi
Ton is to prevent and dlscourage people from
stances that were therently da
own to cause daﬁag? to the air

he contended would;be the res

8. |

Penal Code.
which is "likely"

equife to be ighit?d to cause d

"probab]

human .or gekternal meckt

the sffen coul

ce

It 1s hls submissid

ion is given its plain i.e. or
:
I
|

rgued. that the learned tr
ors when he left for their de

in such circumstances as to be

; }
N i
i i
. |
! |

learned Judge’s error in this

1
i

n this case, namely the dynamife on bo

"It is sufficient if lit cfgafette is held so cl
likely

i
}; rauserexploslon (damage) Wlthout the explosion actuﬁlly
il .

age to
tamageg

Le,“

craft s

|

and

anical

d only

n that
sion Q?
placing

ngerous

1lt if

dinary

ial Ju

cision

connect

H

|
i
{

"which is likely to cause dqmage"

!

For Mr. Koya the
to cause damage
inglneaning anH as such the words mustI be
l Thusfthe device -

ard
the

He ©
the *
Lotiexplode5

or

he

amlte had a time- dev1ce attachei so aﬂ to

the
der
on
as
uch
the

and

dge
the

ose
to

ion

W

not referrable or relevént to the word "pléces“

ere

S €4 S e i &
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|

5

7

i

reposed ©

by
o}
’—l
’—l
. o
—— g
[
3

9.

; !

) ' . |
. |

' !

in the provision .of the section nor referrable to the

appellant’s‘actiens aftér he had placed the ijectg on

the aircraft; and

that the quﬂs ip the pProvision of the se¢tion were

] ( B ‘
only referrable to "a device' or|substance" br as used

in the Informat1on 'explosiye gubstances"” which were

| .
likely by themselVes to, cause damage and had nothing

| ) . . i .
to do with appellant s actlon of holding 1it 01garette
close to thL‘fuse
On the genF“al question of burden of prpof which

t
n the prosécbtioni at the trial Mr. Koya| made (the
points:- o

the record shows that there was ample evidence adduced
the
the

by the proseeutlon and defence to establish that

appellant’s|intention in this case was to hijack

aircraft and inot to damage or destroy it

¢
!

-
édnduct

question was

the whole of the appellant on the day ! in

Yopen ‘to one 1nescapable 1nference that

he wanted to:h1Jack the alrcraft and fly to New Zealand
or Libya;

i
i

o

and

if appellanﬁ'
open to more

the prosecuﬁl

i
in this appes

!

s conduct or circumstantial evi

than one inference it would fa

1l i.e. whether the explosive ¢

dence

llow t

on hqd not establlshed the question rai

ubstan

was
hat
sed

ces

in this case were by themselves likely to cause damage

Pl
to the aircraft without the fuse being igni

Mr. Koya submitted that

|
| |

ted.

in these 01rcumstances the charge was not

proved in law so that;appellant was entitled as of ryght to‘be

acquitted.

i
i

|

| o

1

| | |
]
!
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Mr. Mataitoga, the Director of Public Prosecutions

appearing as respondent in this appeal submitted: that the
provision of Section 76(1)(b) of;the Penal Code 1is in fact an
identical re-enactment of the relevant provjsions of Anticle 1(c)
of the Conventlon for the Suppresslon of Unlawful Acts against
the Safetv of Civil Av1¢tlon which was 31gned at Montreal, Canada
tember, 1971 tnd wh}ch Fiji s;gnéd on 21 August, 1@72.

f

on 23 Sep

| L
| ! = | 7 .
1 1

Mr. Mataltoga stated that he had sought and received ;

AT U~—-

ovprsens,legal oplnloh on the 1nterpretatron of the woprds iﬂ the

prov1slon of the sectlon and would adopt as part of his argument

in +h1s @o”rt that oplnloni‘ For our part we Ssee notllng wriong

!
|
of advocacy practice Founsel is qulte en
i
i own other legal oplnlons wherever these may emanate frpm and put

in this ahd indeed consider it perfectly ljgltlmate. Als a matjter

itled to adopt asfhis

them forward for cons;deratlon by the Court.

; L n ' %

3 s; !
|

!; . 5
ﬂ On such a basis Mr. Mataitoga would argue that given

the ]egislative background to the ‘enactment of Section 76(1)i(b) o

1"

of the Pénal Code it 1s clear that the. very act of prlacing"| or

i tt

I,
caus1ng‘to be placed” on board an aircraft a dangerius deviice

i or substance is an offepce. It 1s'1mmaterual whether the device
is self- eAp1051v0 or hot No actual damage has to occur for |the
offence to be completéd He was of the view that the dev1cq or

oo s

substance must in fact be dangerous or of such a character so as

to be "llkely to dpstroy thp alrcraft or cause danage to| it
e i

renderlng it incapable iof fllght. i

i i : I
! : .

\ : ) i

§ The drafting %purpose behind theé provision ¢f Section
. i ‘ S i
76(1)(b) of the PenaliQOde was to assure that the offence would
be comleted only if @igenuinely dangerous substance (or devﬁce

ig introduced on boardithe aircraft of a nature likely to cause

damage to it. Dvnamlte with an attached fuse 1is clearly Surh a
S | : ;o

device. » ‘ % {
: ‘ [

{
i




, ; i | i
! . . | |
! ! ‘

Mr. Mataltoga would submlt that on a superf1c1al level

j
i

the provision is not W1thout amblgu1ty but when one looks at the 7~

legislative background of the prov151on it is clear that it was .-
intended, to deal w1th the mischief affectlng safet# in oLv1l
| ‘ g

X He contended that the mlschlef rule of| statutory -

av1atloq

interpre ion should be applled in order to achieve the purpose

i
F ati

for whic} Section 76¢1))(b) of the Penal Code was enacted. ;
1 1 ] ; : :

)
| . ; , , ; .
L . e
| R ‘ |

} From the Jsubmiséions fmade by both Mr.|Koya iand |

Mr, Mdtaitoga it is c¢lear that we have here a possible conflict

Ll
pude
Q
»

»

in choice between the literal rule f statutory interpretat

on the ane hand and #he mlschlef rule on|the other.
| | ,
% For a succin;t and clear stete@ent of the two leading
| rules of interpretﬂng statutes, we torn to D.C Pearge’s

"Statutdiy Interpretmtion in Australia“ (Second Edltlon) and

ule to page 15 wheye he stated | f

I
l
|

first ojjthe literal

i t

' "One of the cJearest statements of the literal rule is
that provided by Higgins J in Alalgamated Society of
Engineers v. Adelaide Steamship Co. Ltd. (1920) |28 CLR| 129
: t 161: Ei . | 5 ‘

| ] ' |
! ; | 3
?, The fundamental rule of 1nterpretat10n, to which!|all
i others are: subordlnate, isi that a statute is to be
expounded accordlng to the . 1ntent of the |Parliament
that made 1t and that intention has to be found by an
examination of the language used in the statute as a
' whole. The question is, what does the language mean;
and when we find what the language means in |its
ordinary and natural sense, it is our duty tp obey that
meaning, eVen if we think the result. to be

1nconven1entt 1mp011LIC;OF improbable.

5 1
t i
: i




1L

.........JVﬁaessential elements of the literah approach
(or the "plain meaning" approach as it is ofiten
called), are: 1 ‘ E R

(1) that it is the intention of the legisléture that
is being sought, i.e. the intention of the
1 "writer" of 'the document
; i ; ' I
| [ ‘ | AL
' (2) that th?t intention is td be derived from |the .f
! words 5f the Act alone and pot from other sources ¥
] ‘ \ .
C(3) Lhat the words used ‘ar% to be given their
] ordlnary'and natural sense"” i.e. the legislature
j is to be assumed not to have put a special meaning !
i on the1word5;v 1 ] i ' '
: | !
, . ' (4) that the court is not con rerned with the result
l S of itd interpretation: it is not tHe court’s
f province to pronounce on tbe wisdom or{otherwise
i of the| Act but only to determine its meaning."
b |

o i
: |

As for the hischief rule we tufn to page 2/l for the

I
i
i
i 1
it
i |

] follow1ng statements:

§§ "The locus.613551cus of the rlght to look to the
"mischief" that ;nn Act was intended to remedy 1is the
statement set outlln Heydon’s case (1584) 3 Co Rep 7a
at 7b: ?; ' oo .

I

‘  That for tb? sure and true interpretation of all
E | Statutes in  general .... four things are to | be
‘ . discerned and considered - (1st) What was the common
. law before the making of the Act? (2nd) What was the
| mischief and defect for which the common law did not
i provide? (3rd) What remedy'the Parliament had resolved
ﬁ and appolnted to cure the disease of the Commonwealth.
. And, (4th) The true reason for the remedy; and then the
office of all the Judges 1is ialways to make sbch
{{constructlon as shall supress fheAmlqchlef,zunladvapce
" the remedy, |and to suppress subtle inventions pnd
i evasions for| continuance of the mischief, and pro
Y privato commodoJ and to add force and life to the cure
i and remedy, accordlng to the true intent of the makers
! of the Act, éro bono publico." | |
i j . : |
"e.....The Cdurt will consider the legal and factual
situation that existed when a law was passed paying
particular heed to the reasons why it was considered
necessary to make a change in that law. The "purpose"
of the law is sought, a fact which has in recent times
led to the mlschlef approach being sometlmes termed
the purp051ve approach. v |
i
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And at page 22:-

"

~clear,
itsymeaning.
wheke he so de51keq,
enacfment of particular leg1QIat10n

‘.

i
i
|

espoused}rhe mischief

b
i

. In

Lord Reld

}
i
I

|
i
Al

|

i
o
l
i

i

i

W
/|
\

Ltd, v.

Connaught Fur Trlmmlngs Ltd.

Indeed,

in the House| of Lords,

A
!
In several |cases |
1
|

rule approach to staFutory interj

|

'I.R. Commrs [1963] A.c.557

Luke v, at

said: - l
I
!
|

"To apply'the words llterally'ls to defeat t
intention of the legislation and to produce
unreasonable result. To achieve the obvious
and produce 1a reasonable result we must
violence to; the words. This is not a new
though our standard of drafting is such that
emerges. The general principle 1is well set
is only Where the words are absolutely incaj
constructlonj which will accord with the
intention dfjthe provision and will avoid

one would expect that if an Act were quite
it would not be necessary to ask a court to lay down
So it is in fact open to a judge, in any dase
to look to the reasons underlying

the

Lord Reid

bretation.

page

he obvious
> a wholly
intentiion
do some
¢ problem,
it ranely
tled. It
nable of a
apparent
a wholly
enactment

unreasonablé?result, that the ﬁords of the
must prevail." ‘ ;

)
|

Lord Reid expressed_a 51m11ar view in Cramas Propertles

prage

:

898uLord Reid sa;d. é

[1965] 1 WLR 897

"But I think that that is much too narrow an
This presumption is only a presumption and
always remember that the object in const
statutory provision is to discover the int
Parliament | and that there is an even
presumption: |that Parliament does
unreasonablé%or irrational result."

L | !
‘ !

not 1

whereiat
H
g
W
|

approach.
one must
ruing . any
ention| of
stronger
ntend %an

I
!

i
!

13

%
§
i
.




To the same effect is% Gartside v. IRC [1968] Ad553

? . - |
where at page 612 Lord Reid stated:- |

phrase in the light of the mischief which the

the reasonableness of the consequences whi
from g1v1ng[1t a particular construction,
language he| sald elsewhere, is capable of moi

e

5
|
|
|
|
|
i

meaning if 1t leads to an unreasonable result

f practical result."” |
5 : |
; |

i
ﬁ It is a mat#er of legislative

prohlblting aircraft sébotage (Sectionf76%of the Penal

only 1nt}oduced and cndcted in Fiji as qecently as 1

reason ﬁor the leglslatlon is the jgreat cong

internatkonal terrorism which featured as a continuing

is obviously designed to prevent and in the ligh o
ich follow °

"It is always proper to' construe an ambiguous word or

provi

. If |the
e than one

1nterpre1at10n, we ought to d1$card the more natural

and adopt

the interpretation which leads to a ([reasonable

record that the law

Codef was
972, ‘The

ern dver

threa# to

safety n civil av1at10n. In other words, the legislation iwas

| ‘ i
deq1gned to suppress iunlawful acts which endanger

safety. : In our vieﬁﬁ the purpose behind the legis

. I
alrcqait
i

lation 1is

readlly dedu01ble from the nature of theienactment itself.. | In

these clrcumstances the Court has no need to look d
beyond the leglslatlpn, itself to find Ethe purpose
enactment of Sectioﬁ 376(1)(b) of the EPenal' Code.

utsideél or

for Ithe

We lare

afJSfled that under Lhe section parllament intended the act of

placing a substance or dev1ce on board any aircraft in %iji which

4 X
is llkelylto cause damage to the aircraft to be an offence. This

is made plear by the;exemptlons in the provisions d

76(2)(a)?of the Pena]iCode which are in these terms.
3 P ,

i

I

o
P
: L] : *
"(2) The prOVISJQQs of subsection (1) shall not .
N . |

f Sectiion

(a) the aircraft is used in mllltary, custo
police serv1ce, "

ms or

npply if -




15. |
In Nokes V: Doncaster Amalgamated Colller]es,

{19801 A.C. 1014 Vlscount Simon L C. said at prage 1022. ‘; %i

N

"If the choice is between two 1nterpretat10nsh the
narrower of which would fail ‘to achieve the manifest purpose.’.
of the legislation, we would avoid a construction which'
would reduce the' lngS]atlon to futility and shpuld r#ther .
actept the bolder' construction based on the| view, that .-
parliament Would legislate only torlthe purpose lof bripgingﬁi
abput an ef[ectlve result. | j i

i

| . o
N = . S
In Shannoﬂ. ‘Realities Ltd. ‘v.? Ville de St. Mighael

|
[1924] A C.185 Lord Shaw said at page 19@ and 193: i

B

‘ ] "Where alternatlve constructlons are equally‘open that
alte native is to be chosen which w177 be consvstentjwith
'the ,mooth Worklng of the system which the statute purports
to'be regulating and the alternative is to be rejected which
Wlll 1ntroduce‘incertalnty, friction or confusiobn with the
: worklng of the System ;

i N ‘ | ‘ |
| : : 1
ﬁ We think that the literal approach if applied as mdoted me!

i
i
{
i

by Mr. Kova would negate and render 1neffectua1 the i tentien of

1

arllﬂment which is ir prohibit the placing of any} device or

qubstanCe of a dangero ly explosive nature on board any aircraft

}

P i

in eerv1ce in. Fiji. ’
)
l

; In all the; cnrcumstances of thlS case, it 1s clear to
this Couxt that it should 'choose the mlSChlef rule approae1 by
which the words "dev1ce or substance" = mean any |device or
substanee which is of:a character which is sufficiently dangerous

to

]

as to be capable of deStroying an aircraft or causing damag

it. OH this interpretation the offence in the ¢harge | was

commltted when the appellant placed the exp1081ve substances or

devices on board the: alrcraft.

N

ey s,

Doubt as to the proper 1nterpretat10n of the section

"was first created by the: nature of the defence conducted by
Mr. Koya in the Court . below. He concentrated on thgee aspects 34

of the case. First and foremost the appellant was not charged y

with hijacking. Secondly there was no intention by the appellant {g
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t

to blow up or damage the aircraft and lastlyithe fused

could not in any event have caused damage to the aircra

the fuse was first lit.
1The appellant freely'and in great detall admit
which establlshed that he had 1ntended to: hlJack the
was nét charged w1th the offence ofi hijacking

Ha

He
alternatlve charge w1th ‘that or any other bffence.

so chargec

the detalled adm1551ons}he did make. : *%
1‘2 e o
the second and third aspects of the defence

have dnveT‘refq the att eftlon of the Court away from cons]

of the proper meaning Lo;be given to the words "likely t
that alrcraft or to cauee damage to it whlch renders it

of fllghtl"

{
P
! i
l
i

1
i
i

The evidence‘ did support Mr.? Koya's

establlehtwhat he contended was the literal meaning of
of the There doubt establlshed whe

intended only to hijack the alrcraft and not

sectlon. was

appcllantl
it

the dynamlte would notfﬁxplode unless the fuse was fir

’The Captain 1nlthe aircraft could not have beeh Certaln

l he would not 1n our opinion have been so eager to make

attempt

dynamite

ft unless

'

ted facts

alrcraft‘

pr as

d he been

an

|

|

hwppear: to
deration
o destroy

incapabjle

to
f

the words

ther the

to damage

1
and there was ev1denee by expert prosecution witnegses that

|
st 1it. %
|
l

that the appellant in th manic state would not have carried out

his
he

cigarettefas close as 2 mms away from the fuse to induc

when

terror in the crew. i
: f :

Mr. to: establish

of +the

iWhile Koya attempted

considered to be the 'clear literal meaning

question,

:

advanced,

repeatedly llt matohes and placed them or 4

hreat to blow up the aircraft if his plans were fnustrated

llghted
I

o fear,or
.

|

what
words

he

l-
in

he was forced to add words to support the meaning he
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i

He repeatedly used such words as "by themselves"”

attached to the word "likely" to support his argument that the

dynamite packages could not explode "by themselves"

., This to us 1ndlcates that even Mr. Koya reco

words "dLVlce or substance :which is llkely to cause da

1

amblguous.
|

;
' |
I
j |
i 1
i

0
!

3

gnised, the

mage" ‘were.

i
i
l

l While we have in thls Judgment%cons1dered the literal

and mlsohlef rules of interpretation! of the Sectioh the ‘same

result dould be achleved by recogn1s1ng that there lis inéfact

an amblgultv in the Sectlon which 1is exempllfled by posing the

. 1
follow1ng question:~ | ¢
i ; i
) i | i
i |
L 4
"Do the Words in question descrlbe or

character or nature of the substance or devi

aircraft?’”]|

» ‘_
; Mr. Koya would have us accept the second ps
X L f : :
gquestion. P : i

interpretation.

] .

descrlptlve of the nature of the substance or device

on an aircraf% or do they describe the

Mr. Mataitoga argues the first part 1is the cor

limit | the
ice placed

possgble

consequences of placing the substance or device on| the

B e S,

rt of ‘that

ect

In our v1ew ‘in its context the words in question;are

and limit

the nature of the substance or device to those likelly to cause

serious damage to the aircraft.

if construed as meaning "g

"

3
I B i
% The word "]iﬁe]

resolves any amblgulty and gives full effect to the in

the legislature. 1 | i

i
i

apable|of"

tention of
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f

In that context if a Chlld brings on board a small
Chinese fire cracker, an obyvious explosive object, no;offence of

sabotage would be committed because it was not of ainature or

strength which was likely to destroy the aircraft orfseriously2'

damage 1it. ‘
‘ |

f If we takei the example a stage further | - if; the 7 |

appe]lant had brought dn board a parcel wh1ch he falsbly stkted/

contaJned powerful explos1ves such as‘dynamlte when in factl it
| .

conta1ned, a harmless ssubstance he could not be charged§ for

sabotage!since the parcel did not in fact contain a substande of

!
3

a nature "likely to" or "capable of" destrov1ng or seridtsly

damag1ng the alrcraft” He could howeveﬂ have L"‘en accused of

x

commlttJng one or more tof fences dependent upon his conduct ‘when
‘ |

|

i

on board the aJrcraft‘

; Mr. Koya's defence did lead the learned trigl Judge in
his summlng up to conqentrate more on the intentions and actfons
of the appellant aftel he came on board;the aircraft withﬂthe
dynamlte;than on thezmeaning to be given to the woqu of%the
section. - This 1left :the 1learned trial Judge open tOf'the
contention made by er. Koya that he :had misdirected. the

ASSCSsSOrs. |

i
i

In dlrectlng the assessors on‘theewords "device| or

substance which 1is llkelv to cause damage the learned trijial
Judge assumed that thelr meaning was plq1n enough to everyone so
as to requlre no further explanation. He then left to (the
assessors to decide whether it wasd sufflclent to prove the case
if lit cigarette was held s0 close to theéfuse of the dynamite
in such circumstances,as to:be likely to cause explosion (damége)
without the explosion éctually ocburringi It was ta that lend

that the learned trial Judge discussed and reviewed the evidence

in relation to the actions of the‘appellant throughout the

|
]
§
¥
i
{
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several hours he held the people in the aircraft hostage. In

the end the assessors had no doubt that what appellant did w1th

the dynamite was llkely to cause damage to the alrcraft.

[

! ; :
I In his wr1tten subm1ss1on5' Mr{ Koya contlended : not

without “Justlflcatlon’ that the learned trial Judge i had W

l

mlsdlrected himself 1n constru1ng the words "device or|substance
which is ;1ke1y to cause damage in Section 76(1)(b) of|the Penal

i | : R
Code by Jeference to|hppellant s action% rather than to ‘the

nature of! the substanre or device.

%

| ]
, :
!We would adﬂee that as the appellant was charged under

R N

SeCtiQh 5(1)(b) of the Penal Code, the Learned trial |[Judge had
first to [ ecide obJectlvelV and as a matter of law| the true

meaning of the words “dev1ce or substance which is "likely| to

cause damage . Because he failed to do sd it could not be said
that the assessors twere properly dlrected on the proFer
1nterpretat10n of the ! Sectlon upon whlch the charge was baseH
We have already indicated our view as to the
construction that shoulF be glven ‘to the wordlng of the cha%ge

based on Section 76(1%(@) of the Penal Code. ‘i

(! o ' : ?
B %
'The uncontradlcted account whlch the ,appellant gave

i
i

regarding his antics on 19 May, 1987 on board the Air New Zealand
alrcraft,'much of Wthh is set out in thls judgment, lis on any
view most 1ncred1ble‘1n its daring. On!the day in question
appellantshad carried uith him all the expiosives needed to blow
up the aircraft and 1ts passengers.; Appellant had confdssed tnat
: i
his Jntentlon was to hlgaok the alrcraft and had taken he

dynamite on board to threaten the p!lot and his officers, It was
|

undoubtedly the greatest of good fortune that in the end ﬁhe
alrcraft was not blown.up and all.lives on board the(alrcraft
were saved and a pOSSlble terrlble disaster avoided. [

: |

| ' ;

1]
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§

The question now is whether a substantial miscarriage

of justice has occurred in this case. We think not. The nature
of this case leaves us in no doubt that if the leayned triar

Judge had properly directed himself and the assessers onEthe?

proper 1hterpretatloq bf the relevant words in the Segction upon

which the charge was b sed, the outcome of this case would have

been the.qame having regard to the overwhelming evidence adducedff

at the trial. ”j

l

(\ 1 B . i

i - . ; )
|

1

j
t In our oplnlon the ev1dence conclu51vely proved | (a)
' | 5
that the appellant dellberately placed the dynamite on board;the

alrcraftiln service, (b) that he had no ]awful authority or right
! ‘ '
to dn‘sd} and (c) that he had full knowleuge of ]tS dangerous

nature and potential as env1saged by the Sectlon. Updgn proef of

these matters the offence was complete, {

?

In these circumstances we would apply the provisg to

Section 23 of the Court of Appeal Act.

}

Our conclusion in this appeal makes 1t unnecessary to
| |

deal witb gquestion (2) which was posed at the beglnnlng of this

Judgment.. ' L |

i

The appeal is dismissed.

L S e e I I I R DL I N O L I I éoo'obc

| (Sir Timoci Tuiv k
Pre51dent,'F1J1 Court aof Appea

i
|
|
§

[ o.olct.l..‘!'l.toot.al..il

(Sir Ronald Kermode)
Justice of Appeal

(Sir Moti Tikaram) o
Justice of Appeal




