
t 

IN THE FIJI COURT OF APPEAL 

CRIMINAL APPEAL NO. 11 of 1989 

Between: 

IFEREIMI KUBUKAWA 
SERU MOCE 
APISAI KOROI 
AISAKE TUISAUMA 
SAULA SUCU AND 
PITA KEWA 

- and -

THE STATE 

Mr. Q. Bale for the Appellants 
Mr. I. Mataitoga for the Respondent 

DECISION 
(Bail Application in Chambers 

Before a Single Judge) 

Appellants 

Respondent 

This is an application for bail pending the hearing 

of an appeal to the Court of Appeal. 

In so far as this bail application is concerned 

each of the 6 applicants was cha,-ged in the High Court 

sitting at Suva with 2 counts of tl1e offence of Causing 

Grievous Bodily Harm contrary to Section 227 of the Penal 

Code. On 28 September 1989 they were found not guilty of the 

offence charged but guilty on 2 counts each of the lesser 

offence of Ass au 1 t Occasioning Actua 1 Bodi 1 y Harm contrary to 
Section 245 of the Penal Code. Each was sentence on the 29 

September to 9 months' imprisonment on each count but the 

sentences were ordered to run concurrently. Thus effectively 
each applicant is to serve 9 months imprisonment less any 

remission to which he is entitled. 
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On G October 1989 the app 1 i cants filed Hot ice of 

App ea 1 i n the F i j i Co u ,- t o f App ea 1 a g a i n st the i r con v i ct i on s 

and sentences. Ten gt-ounds are advanced against convictions 

and the 11th g t·ound is against severity of the sentence. 

The grounds on ·which ba i 1 is sought a,-e as ro 11 ows: -

"1_. ________ .THAT we have every pt-ospect of succeeding in our 
appeal havir,g r8ga1·d to th8 g1·ounds or appeal 
cont a i n e d i n o u ,- 1'1 o ti c e of App ea l f i 1 8 d here i n 
on the 5th day of October, 1989. 

=2~·------T~H~A~T it is li'kely that there would be 
cons i d 4 1' ab 1 e de 1 a y i n p r e pa t· i n g the t ,- i a 1 rec o t· d 

· and consequent 1 y it is high 1 y probab 1 e f 01· some 
considerable time hereafter and in any event wel 1 
a rte r w_e have served our sentence with remission 
and such de 1 ay wou 1 d cause g 1·ave i nj ust ice to 
us. 

With rega1·d to the submission that the app 1 i cants. have 

prospect of succeeding in their appeal Mr. Bale relies on 

2 ·and 3 o f the Hot i c e o f App ea 1 . Ground 2 a 11 eges 

misdirection on the pa1·t of the trial judge in failing to properly 

di 1·ec t hi n11e I r and the assessors on the proper guide 1 i nes to be taken 

into account be r ore the app 1 i cants cou 1 d be found gu i 1 ty of any 

lesser or1·ence Tiot chat·ged in the indictment. I n b 1- i e r M r· . Ba 1 e 
;.-

argued that it must be shown that the 1 esse r offence is an essent i a 1 

ingredient or the rnajo1 offence. 

Ground 3 alleges that having failed to properly direct 

h i 111 s e l f and the as s es so r s on the i s sue o f a 1 t e r n at i v e v e ,- d i ct s , the 

trial judge railed to reject as legally improper the assessors' 

opinion that the appel I ants were guilty of the offence of Assault 

Occasioning Actua I Bodily Hai-n1. The basic argument in this g1·ound 

is that whereas ass au 1 t is an es sent i a 1 i ng t-ed i ent of the offence 

or Ac.c.ault o · · __,...., ccas1on1ng Actual Bodily Harm, assault is not 

necessa 1· i 1 y ar·, i ri•;::p·ed i ent of the offence of Causing Grievous Harm. 

He PointE:d out, and Hr. Mataitoga, the Acting D11-ector of Public 

Prosecutions ag ,- eed, that in the it-,d i ctment as 1 aid ass au 1 t was not 

Particularised as an ingredient of the charge of Causing Grievous 

Ha ,·rn. 
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Mr. Mataitoga, however, refet-i-ed to the definition of 

rievous Harm" as contained in section 4 of the Penal Code, which 

ncludes "any serious inju1-y to any external or internal organ member 

r sense". 

Mr. Mata i toga a 1 so contended that the terms of Section 169 

Criminal Procedure Code are sufficiently wide to support the 

adopted by the trial court. Section 169 reads as Follows:-

"( 1) When a person is chat-ged with an offence consisting of 
several particulars, a combination of some only of which 
constitutes a complete minor offence, and such combination 
is proved but the remaining pa1-t i cu 1 ars are not proved, he 
may be convicted of the mi not· of Fence al though he was not 
chat·ged with it. 

(2) When a person is charged with an offence and facts are 
proved which reduce it to a rn i nor offence, he may be 
convicted of the rn i not· of fence a 1 though he was not charged 
with it." 

Hr. Bale relied heavily on the decision or the English 

of Appea 1 in 6lJ§_1;,_i_!L_LL;,J3L __ 5_$ ___ Q_r_!.__ ___ _6pp. R. 163___,_ 

Hr. Ha ta i toga submitted that. wh i 1st the statutory 

provisions involved in the Austin ·case (i.e. section 18 and section 

20,of the Offences Against the.Person Act I8G1) were bt·oadly similar 

to section 2 2 7 and section 245 of our Penal Code, the wordings were 

sufficiently dissimi Jar to be distinguishable. He submitted that the 

English CoUt-t of Appeal decision in R v. Snewitlft.1J972] Ct·im. Law R. 

V.~ is mot·e 1·eievant to oUt- statutory pt·ovisions and should be 

followed. In this case Snewing was ind·icted for inflicting Grievous 

' .Bod i 1 y· H a nn . The j u r y as k e d i f the y co u 1 d F i n d h i 111 g u i 1 t y o f 

Occa·sioning Actual Bodily Hann and the judge directed that the only 

altet·11ative open to then, was commc.,,-, assault. They convicted him as 

• li'idicated. On appeal it was held that the direction was wrong and 

:a co,-i-viction ro,- Assault Occas·ioning Actual Bodily Har-n1 was 

, SUbst i tuted. 

Hr. Hatait.oga submits that the point raised by 

Bale l'1amely that assault. was not pat·ticularised in the grievous 

; ha,·111 charge is on 1 y arguable but it does not es tab 1 i sh a pr i ma f ac i e 
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11 1 that the appeal wi 11 succeed. Mr. Ba 1 e on the other hand 

ontends that the failure to aver to assault in the indictment has 
unjustice to the defence case. 

As regards the· 2nd ground namely that the applicants will 

served their sentences by the time their appeal comes for. 

hearing, Mr Mataitoga has rightly conceded that this is likely to 
the case. 

The first sitting of the Court of Appeal in 1990 is not 

likely to take place until February or Mat-ch. Bearing in mind the 

length of the trial which lasted for several weeks, the preparation 
of the appeal record will take conside1-able time. Thet-e is therefore 
no prospect of the appeal being heard this year. Having regard to 
the fact that a prisoner is entitled to 1/3 remission under normal 
circumstances, the prospect of the applicants having completed their 

sentences before the appeal is determined is almost certain. 

W.h i 1 st M r . Ba 1 e has c 1 ear 1 y not sat i sf i e d me that h i s 

clients have, prima facie, evet-y prospect of success, he appears 

nevertheless to have an arguable case. I must however point out that 

it is not within my province to actually decide the legal issues 
raised by Mr. Bale. 

Whilst the existence of an arguable case itself will not 

be sufficient justification for granting bail, it has strengthened 
O• 

the submission that that ba i 1 shou 1 d be considered because the 
applicants will have served or will have very substantially served 

their sentences by the time their appeal comes up for hearing. 

Section 33(2) of the Court of Appeal Act Cap 12 empowers 

the Court of Appeal if it sees fit to admit an appellant to bai 1 

Pending determination of. his appeal. This power althou~h 

discretionary is for obvious reasons cautiously exercised. As is 
Pointed out,in Watton (1979) 68 Cr. App. R. 293:-

"The only ground for the granting of bail oh an appeal to 
the Court of Appea 1 • • • • • is the existence of spec i a 1 
circumstances, i.e. where it appears, prima facie, that the 
appeal is likely to be successful, or where there is a risk 
that the sentence will be served by the time the appeal is 
heard." 
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A 1 though I regard the p1-esent app 1 i cation to be a 

border 1 i ne one I have nevertheless dee i ded to grant bail to avoid any 

risk of unjustice. However I must point out that my decision to 

grant ba i l in this case should not be taken to mean that every future 

applicant for bail pending appeal will necessarily be granted bail 

because there 1 s a risk that his sentence w i 11 be served· 

the dete rmi nation or his appea 1 . The re can be many reasons 

individually ot· in combination For refusing bai 1 in such 

ci 1-curns tances, e.g. that the appea 1 is patently misconceived in law 

01·, it is manifestly devoid oF any met·it 01· it would be against 

public safety to allow ba~l. 

Each applicant wi 11 be admitted to ba i l pending 

determinatic,n or his appeal ii', a pet·sonal bond of $500 with one 

sut·ety each it, the 1 ike amount. In tern1s of Rule 55(5) or· the Court 

of Appeal Rules each appellant is ordered to be personally present 

at each a1·,d every hearing or his appeal and at the final 

detern11nation e=f: thereof. 

Suva 
( .. 

J t~ October 1989. 

( S i y--M o t i T i I, a r a1h ) 
Res_i de-n(_J ust ice of_ t\P.P.E:§._l 
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