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JUDGMENT OF THE COURT 

Speight, V.P . 

This appeal is against a Judgment of Kermode J. 
delivered in the Supreme Court at Suva on 4th October, 
1985 . 

The litigatim arose from transactions surrounding 
the sale of sawmill assets from the Appellant Company to 
another company, somewhat tardily incorporated - R. Lal 
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Sawmill Limited (hereinafter called Lal Co mpany) . In 
fact at the time of the sale deed the purchas e r 
company was not incorporated - a fact known t o 
Mr Tahir the proprietor of the Appellant, as he 
admitted in evidence. As a result of t ha t .t he sa le 
document was a nullity. Fortunate ly, t hct f act had 
little relevance to the Appellant 1 s ac t i on cga inst 
the Bank, but figured in a c9ntemporaneous act i on 
which Appellant took against Lal Company - wh i ch was 
heard and determined along with the claim again s t the 
Bank. 

The sale price was $117,000 compr151ng an initial 
sum of $70,000, wjth the balance in later ins t alment. 
Both Appellant and t he Lal Company were customers of 
the Bank. It held a debentur~ and a bill of sale 
over the Appellant company and its chattels, as 
security for an Ov erdraft of some $200,000, but it 
did not initially have security over the iand en which 
the mill was standing that was Native leasehold l~nd 
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held by Mr. Tahir. 

Part of the arrangement between the vendor and 
the purchaser, of which the Bank was aware, was that 
Lal company would establish a loan with the bank for 
the initial $70,000 which sum would on settlement be 
credited to the Appellant's Overdraft. It was to 
pay the balance of purchase money to the Bank in 
instalments and these would again be transferred 
by the Bank to Appellant ' s account. 

There was correspondence between the Bank arid 
a firm of Labasa Solicitors, which was acting for both 
companies, confirming this arrangement and setting out 
quite clearly the securities which it would require 
before these matters were carried out. These included, 
a debenture and bills of sale over Lal's assets, plus 
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a third party mortgage by Mr Tahir of the appellant 
compa ny over the Native Lease . 

Not only do the correspondence produced,and the 
inter office Bank records evidence this requirement, 
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but a 1 so Mr Tahir in ev idence ag r eed that that was a condition 
of the rearrangemen t of the finances of the vendor and 
purchaser. In this Court Mrs. Hoffman for the appellant 
acknowledged that such a concession had been made by her 
client's witness Tahir . 

In the event , although Lal Company took some of the 
mach inery (improperly as the Judge found) payments were 
not made by it in accordance with the arrangement and 
consequently the credits were not passed to the 
Appellant's account. 

The principal reason for this breakdown was Mr Tahir's 
refusal to execute the mortgage which was an integral part 
of the arrangement . After many requests by the Bank, the 
Solicitors finally wrote to the Bank on 24th May 1979 
"Re : Advance Account. K Lal Sawmill Limited", say ing they 
had prepared the mortgage but Tahir would not sign and 
"We are therefore unable to proceed further in this matter." 
At a much later stage (August 1980) $55,000 was paid to 
the Bank by the Lal Company which together with some 
amounts of interest have been credited to Appella nt's account. 

The action by Appellant against the Bank sought discharge 
of all its liability and the action against Lal Company was 
for return of plant allegedly converted. 

In the Supreme Court, judgment went against the Appellant 
in the Bank claim, but it succeeded against Lal. We are 
not concerned with the details of the latter action. 

The allegations against the Bank were twofold. 

1. For breach of contract in failing to give 
credit of $70,000 to the 
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Appellant as allegedly promised at 
the t i me of the negotiat ions between 
the two milling companies . 

2 . For false pretences in alleged ly 
rep res ent i ng that it had already 
given or promised to give credit 
to Lal to be applied to Appellant's 
account, t hereby inducing t he 
appellant to se ll to Lal . Alt hough 
it was not clearly s tated the inference 
i s that this repres en ~tion was th at th e 
Lal Company on ly was to provide security . 
Although these claims were f ra med 
al te rnatively in contract and in tort 
their factual bases were common -
namely, the ext ent and nature of the 
Bank's ag reement with its t wo customers 
arisi ng out of their sale and purchase 
agreement . 

The Stat ement of Claim was diffu se and conta i ned 
allegati o~s which the evidenc e did not bear out, the 
grounds of appeal fil ed by Mr Kaya and subsequently 
argued by Mrs . Hoffman were pro lix and confusing, and 
seem to bear l ittle relation to the bald facts proved 
in evidence , a nd succi nctly set out by the learned 
tria l Judge in his f indings , which findings were 
fatal to the Appellant. 

Contrary to wha t was contended in the Supreme 
Court the Bank was not a pa rty to the Appellant/Lal 
contract of sale . Indeed , that contract was a nullity . 
However, t he Bank kn ew of t he tra ns act i on between t he 
two companies, and it agreed in accordance with 
orthod ox practice to readjust the accounts of its 
two customers at their r equest . But it was at no t ime 
a pa rty to t hat co ntract. The re was no ev idence of 
representations made to induce the Appellant to act as 
it did. Noth ing can be clearer from the exhibits 
which the trial Judge had before him, and which we 

have exam ined, than that the Bank agreed that it 
would make certai n deb it s and credits to the t wo 
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Companies upon certain securities being given . 
It is equally clear that both Companies knew this, 
but the arrangements collapsed because the 
Appellant's principal officer refused to carry 
out his part by signing the mortgage , as he had 
previously agreed . The Judge rejected the 
allegations of misrepresentation and was clearly 
right in doing so . 
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On appeal Mrs Hoffman again canvassed matters 
advanced in the Supreme Court by Mr Kaya, bu t for 
reasons just discussed we concur that the submissions 
as to misrepresentation or breach of undertaking were 
without fou ndation . 

She also made submissions i n support of a 
supplementary ground that t here had been a breach 
of duty of care by the Bank in giving erroneous and 
misleading advice - a submission based on the principles 
derived from Hedley Byrne & Co. v. Heller & Partners 
(1964) AC 465. 

This submission had no relevance for there 
was no evidence of advice being sought or given. 

Mr Patel's reply to all this was a detailed and 
accurate examination of the evide nce . He spel l ed out 
in greater detail than we have give n, the insurmountable 
obstacles whi ch the appeal faced . 

Th ere can seldom have been a more hopelessly 
founded appeal brought to this Court based, as we 
pe r cei ve, so l ely for the purpose of delaying a 
bona fide creditor . 
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The appeal is dismissed with costs . 

. . . . . . . \.. .. . ..... . 
Vic -President 

~~~~ ............................ ....___ 
Judge of Appeal 


