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FIJI COURT OF APPEAL 

il Jurisdiction 

\&~e t.he Hon. Sir Clinton Roper, Judge of Appea 1 and the 

]ustice Mishra, J~dge of Appeal and the 
Barry o 'Regan, Judge of Appeal .Thursday the 5th day 

1987 ac 9.30 a.m. 

COMMISSIONER OF INLAND REVENUE Appellant 

AND 

PROPERTY NOMINEES LIMITED Respondent 

S.H. Shah & Mrs. Hadhuri Sharma 

G. Davies QC and Mr. P. Knight 

J.A. 

for Appellant 

fo, Respondent 

,Js is an appeal againsc the docialon of Ker~ode Jin which 
.,,. allowed &n appeal by che Respondent against a decision of 
· - Court of Review concerning the sale of certain land at 
'di by the R2s pondtcnc. -, .. ~.,, 

•:c·. 

~.)ese 2re !:he faces, which are not seriously i-:i dispute: 
.•·: the 7th December 1971 Mr. G.L. Cray, a Melbourne 

_:·:1icicor, concluded negotiarions on behalf of Trade Winds 
· .:fi?iced:, a company incorporated in the New Hebrides, for an 

,P.tion to purchase a block of land (19 acres 32 perchE:s) 
.. i,cuated some two miles from Nadi Airport and close by Nadi. · 
)?1,n. Trade Wind.; is a Gr2y family company over which Gray 
,tmself haq effective control; ahd the property in question 

lt/<>3 01wr,.ed by Keshra Chandra Verma as Executor cf his 
1th2r's Estate. The option agreement, executed on the 7rh 
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~t: ,of purchase to oe ,e:<erc1.sed b! the_ ..J.,.,-:,t Ma,. en J..-:;, 1. 

\::·there was provision fer ext2:ns1.cn o: ~n2 tc;m on 
-0f :$4000 <Jhich was presumably exercised as cne 
~as not taken up until the 29th P.pril, 1972. I~ is 

·;: nt- tc r:he case cha·t the option concaine~ a W~'!:'"ra;'Ity 
··a Verma that "The said land may be used ror tne 
•':··of a hotel .and.i.!oteln~ 

'on Agr.eeir.enc provided that it could be exercised by 
inds or its nominee and in ::he result Gray, as Trade 
ciminee, exercised.the opcion and entered· into an 

'ht for sale and purchase with Keshra Verma on the 
'"'i:'il, 1972. The agreernenc was exacur.ed by Gray "as 

·''for a Company to be incorporated in Fiji under the 
,/;operty Nominees Limii:ed". The Respondent company was 
\::orporated on the 10ch July 1972 with a share capital 

0- divided into 1000 $1 shares of which Gray hald one 
-~?employer or partner in his law firm, R.M. Smith, the 
~&as trustee for members of the Gray f.arnily. 
~[;/:' I 

jst meeting of directors of the Respondent (Gray & 
<·was held en the 17th July 1972 when the Company 

.. E che agreement of the 29th April 1972. Keshra Verma 

.Jnced some problems in giving· a clear title with rhe 
:}that the transfer of the property to the Respondent 
f registered until the 19th April, 1973. 

;:Ji27rh November 1973. the Respondent: sold the whole 
/Y co Gray "as Trustee for a company or syndicate to 
med" for .jil,10,000. The property was actually 
a.rred to Gray himself on the 11th December 1973. 

:'spondent did not file a return of income for the year 
'.~1st December 1973 as it considered that it had earned 
'but in November 197? the Commissioner issued a default 
,'.menc for thac year claiming tax of $31,666 on the 
:that the estimar.:ed profit on the sale of ~he Nadi land 
.5,000. Tha Respondent objected to chis assessment 
,Jed a recu.n for 1973 showing a loss of $11,198. The 
.::sioner countered by issuing a fresh assessment in June 
,.Ja~m~ng r:ax of $93,899 on the basis of a chargeable 
~• or ,281,698. The Respondent lodged an objection co 
_sessments and three years later, on the 4th No·,ember, 
:-the Commissioner gave norice chat the objeceions had 
'Wholly disallo•..1ed". 

,espondent duly appealed and the matter came before rhe 
. · of Review, the hearing extending over some days. 

was given for the Respondeni: by Gray, a Surveyor 
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gs who had been employed by the Respondent to prepare 
nd make. planning applications, for u~e of the lan? :s_ 
site, and a Mr. D.A. Hcllratn, a Director of a n □ Lel 

:Yin Fiji, who gav~_eviden~e o! the difficulties 
:_'·those ~~o sought t1nance 1:or n.otel development at the 
ip·_c time~ 

"estion ·facing the Court of Review was whether che 
'dent was caught by proviso (el to Sll of the Income 

ct (Cao 201) which reads 
~:.,-- .- . ' 

:r~.---- ' 
\:,ovided that, wichout in any way affecting the 
·erality of this section, tor.al income, for the purpose 
{this Act, shall include -

a) any profit or gain accrued or derived from the 
sale or other disposition cf any real or personal 
property or any interest·chretn, if the business 
of the taxpayer comprises dealing in such 
property, or if the property was acquired for the 
purpose of selling or otherwise disposing of che 
ownership of it, and any profit or gain derived 
from che carrying on or carrying out of any 
undertaking or scheme entered into or devised for 
the purpose of making a profit; but nevertheless, 
the profit or gain derived from a transaction of 
purchase and ·sale which does not form pare of a 
series of transactions and which is nae in itself 
in the nature of rrade or business shall be 
excluded". 

;proviso specifies three situations where a profit or 
from dealings in real property will raise a liability 

:tax, namely, where the business of the tax payer 
,i:,rises dealing in propert:y, where the property was 
pired for the purpose of sale or other disposition and 
,~ the profit or g~in is derived from the carrying out of 
}l<lertaking or scheme entered into or. devised for the 
qse of making a profit. 

\·e the Court of Review it was the Corr.missioner 1 s case 
~t the Respondent came wit:hin all three liml:)s of che 
__:~iso; however J che Court had no hesitation in concluding 
.... t .the first limb had no applicacion, there beino no 
_·dence that the Respondent '-s business comprised dealing in 
~4- The Court of Review did however find chat the 
~pondenc was caughc by the second and third limbs, On 
.e~l Kermode J held that che evidence did not supporc a 
ding that the NAdi land had been acquired for the purpcse 
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jf}{Ua.nt one. He further conclu~ed tna~ cn:2 Rcsi:c~~csr:.t. was 
f(C_augh:: by the ~hird limb cf c~e pro:11-so::._ ~s tn2re i.s 
~>ziflpeal by the Gomrnissioncr against r::na.t _r1nd1.r.g nothing 
·%-e n,eed be said en that issue. 

f?:, 
'£ore dealing wich the specific grounds of aflpeal ic is 
fpful .t'J consider. in more detail the actions of Gray and 
'Resoondent £ram the time when the option was first taken 

~--in D~cember 1971 uncil che sale of the land co Gray by 
'"iie Respondent cwo years lacer. In evidence Gr2y maintained 
·l:;om the oucset that che property had not been acquired with 
'fie sole or dominant purpose of resal,,., but wit:h the purpose 
_f developing a hocel: either alone if finance could be 
atsed, or as a joint venture with a financier, and that the 
'a:Son the property was ultimately sold was because finance 
r.a backer could not be found. 

J is significant as ~e have said, that the ootion of the 
Ith December 1971 contained a.wa~rancy thac f~om a Town 
_lanning point of view the land ,-1as available for use as a 

. ·o·c:el or motel site_ Within days of obtaining the option 
ray was in touch with a New Zc,aland firm specialising in 
o·cel and motel furnishings and had advertised in a Hong 
Ong pape, seeking "developers for equicy participation" in 

~he hotel venture, or finance on first mortgage. By the 22 
.,ebruary, 1972 Gray. had obtained a projected capital 
,.'ommicmenc and trading result report from a firm of 

.Melbm.:rne Accountants, which was made available to those who 
Jrad shown an interest in the venture; and in a reoort of the 
'24th March the members of the Gray family trust were given 
details of che proposed hotel scheme. On the 29th March an 
appli.cation was made t:o the Town Planr,ing Officer in Suva 
seeking confirmation that the land would be available for 
·hocel purposes; and a firm of Architects in Suva was 
jeguested to do what it could by way of representations to 
ensure thac che land was not zoned as a green belt, there 
,having been some suggestion to that effect. On rhe 29th 
f~pril the agreement for sale and purchase was signed and the 
search for finance or a partner in a joint venture 

.. continued. On the 1o·rh July 1972 the Respondent was 
/inco,porated, and on the 17th adopted thee agree:nenr . 

. ton che 315t Augu:n: 1972 Gray wrc,te this letter which he 
,:.accepted in evidence demor:strated a change of arcitude 
<.regarding the Respondencs future involvement with the land 
;and Che hotel project : -
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;esident, 
'·ham Constructions Pty. Ltd.J 

1--dos Street, 
bNARDS N .S. W. 2058 

r. Charody, 

Hotel 

our telephone conversation on the 28th ins. 

;/a· Company called Propercy Nominees Limited in Fiji 
'owns a freehold 19 acre hotel site in Queens Road 
,.·\rbetween Nadi and Nadi Airport. This would be 
tdoubt the best site for a major hotel in the. entire 

l,'~lication for che site to be zoned for hotel _ 
lopment has been approved by the Town Planning Board o! 
fand the Board has also approved plans for a hotel of 
'edrooms and all facilities. The construction of a 
·, staff block separate from the hotel has also been 
i/ed and it occurred to me that if you were to build 

_1first it would proyide some staff accommodation for 
9imel engaged on your road contract. I had discussions 

• ·_)rr. Eric Budzynski, your Executive Engineer, when I wa.s 
~.uva recencly and he thought the idea was a good one and 
- ·gested contacting you. 

'_;_,, 

hton Contractors Limited from Sydney first approached me 
·:·c our sire with the intention of building the hotel to 
1e staff on the assumption that they would be the 

s;c::essful tenderer for the road contract. Leighton's are 
· .. 11 interesced and Mr. Graham French theii:- Australian 
llopment Manager is doing a feasibility study at the 
··enc scage. However, the project would seem to be of 
a,ter benefit to the Company constructing the road· because 

}:1 projects could have joint administrative personnel and 
1·occupation of che hotel by your personnel in the firsc 
ple of years would supplement the occupancy race while 

··--.-_hate 1 was achieving maximum occupancy. 

ve had the benefit of the advice of Mr. Colin Thompson 
; is the Victorian Manager.for Travelodge and who was rhe 
.. :e.ral Manager for Travelodge Fiji. during Lhe: construction 
;;:its four hotels at Suva, Nadi, Savu Sa.vu and Tavenuni. 
:•use be kepc in strictest confidence, at this srage, but 
· Thompson and his wife are anxious co return co Fiji and 
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-~d.,.be available to be Manager of the hotel ~£ the 
far .inducement: is sufficient. He has scudied r:he 
:;:r:· pro ject"ic~s contained in. che enclosed submission 
- •taves them to be conservative_ I enclose two 
~-6£ the submissions along with two copies of 3ets of 
~hich have been approved. 

<~an see we have done a g,eat deal of work on che 
'tover the last nine months and the price asked £or 
eehold site is $A380,000, equal to $20,000 an acre. 
··acion for the Architect who drew the sketch plans 

J.>e required to an extenc of $10,000 should he not be 
ed as Archi.tect for che project. 

f!Jad major land dealings before in Fiji and sold the 
n che corner of Victoria Parade and MacArthur Street 
_ch a nine storey building is currently being 

gucted by Centaur Properties Limited of Sydney_ Mr. 
/Loxcon of Centaur Properties Limited would advise you 
ne_was most satisfied 'With his Company's purchase and 
ii(presentations made to him. Mr. Loxton's Company is 
J;'nterested in office buil.dings and factories and 
fore we did not offer them the. hotel. 
'•r-

~t the hotel site is ready for development-my Company 
n to sell the project as soon as possible and 

___ lly you would wish -to have an inspection prior to 
g_your decision. I would therefore be available at 

: pense to visic Fiji with you or on~ of your Executives 
·•·ur convenience within the next few weeks. ,,. 

K forward to the pleasure of meeting you. 

sincereiy, 

G«AY 

Ii;laimed that this change of plan was forced on him 
.se of the inabiliCy co obain finance and his 
}cv_emenc in che purchase of a property in Melbourne and 
f: :orrunittmencs_._ However,_che Melbourne property was 
-·ec a profit wn1ch Gray said enabled him co retun1 to 



·--er deve:lopmen::: pro je.::t _ Fur~~er at'!:empLs '...rer2. made 
~~-~;-n c1 ....... :::inc::> ,.....,.,,... .::a oarrner wit.h t1n.ance. He rece1ve_ d 
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~qbiries from p~o~le inc2rested in joint participacion 
~y.came to notn~ng. 

'c;:,:oiry 1973 Gray obtained a valuacion of $30,COO per ·or chc land, and a fe!,,7 months later y;as negociac:ing r:o 
·s shares in the· Respondanc for $500,000. 

:·.·or Julv 1973 Gray learned that the land was to be 
o.raced i~ Nadi Town so thac it had subdivisional 
'-i.al and ac the end of July he insc.:ucced surveyors to :re sketch plans for a subdivision. In October Gray 
'"dto purchase the land from rhe Respondent: for 
·o'o. The land was duly subdivided and afcer scme lots 
}n sold Gray sold his interest for an uridisclosad sum. 

fri now to the grounds of appeal and the first two, 
,:onsidered together read:~ 

}iti..T the· Learned' Supre;r,e Court Judge erred in lm. in 
''9lding that the Courc of Review, in ruling rhac the 
?·spondents had failed to prove that its dominant 
'iirchase on acquisition of relevant property was not one 
·£_.disposition, acted upon a view of the facts t.1nich 
· uJ,d not reasonably be entertained; 

_:·· T the Learned Supreme Court jiodgc erred in law in 
glding·thar relevar;t profits were not taxable as 
roceeds of sale of property acquired £or purposes of 
~sposition, within the second limb of provi3o (al ro 
JCtion 11. Income Tax Act: 

.,,,--·: 
_ri.us was on the Respondent to show on the balance of 
);,_ilities that the Nadi land was not acquired with the 

::or dominant purpose· of resale and it could meet this 
.•by showing that resale or disposition was not a purpose 
}!uis it ion, or c.hat it was not the dominant purpose 

.. s~- another inconsistent p1.1rpose influenced the 
--~ttiort in an equal or greater degree or because the 
,ayer had no firm view as to what he would do with the 
erty efter acquisition, with resale being but one of a ff of possibilities. 

ng · c--:insidered · the evidenoe relaring to the second 1 imb 
~_'ff?urt 0£ Review summarised its conclusions in this v;ay 



the resulc therefore:, althot:.gh I am sacisfied _tt-1.-::rt 
,,.., ,, ,,.,-l-•~1 ·~ h-,r,:;,i ~v started ofr w1tn che purFose OI ~~~~LCplng a r:~~-~ 

,,: .. :"'-,~,_- by~ :t->k~ t"'ime ~·na a,pnel1an:c tock ovsr h.!.s concr.:3.c-;::: r,..,.-J - ~ t.. > ,,__, r~ ~ ... , - . - . r- - - __ 
ith Keshwa Verma Grzy hed t-10 purpo~es, or:ie o:: . _ 
'~ieloping a hotel project and one er selling the ~rcJeC~ 
.•5,· soon as he had develooed it to saleable proportions. 

,--b far· from being convinCed that the appellants 1 . dominant 
\J'roos2 was cc develop a hotel project~ I am inclined to 
he.belief that when it acquired the Nadi land it was for 
he purpose of selling or otherwise disposing of it. AC 
~l events che aopellent has failed co convince che 
'.purt, is a matt~r of belief, that its dominant purpose 

.. s not one of saleu. 

, CwoUld appear from the last sentence of thee passage that 
e\Court procaeded on the basis that there was a 
";,iumpt ion tha c the caxpayer had acquired with a sole o, 
'';inont purpose of re-sale which the caxpayer h2d co 
:uce; but that is noc the law'. (See Macmine Pty Limi!:ed 
·:,Federal Commissioner of Taxation 9 ATR 638) ) • 

(a.~peal to the Supreme Court: that Court was only justified 
interfering with the judgment of the Court of Review if 

:;':had acted 'wichout evidence, or upon a view of tb.e facts 
. :ich could not reasonably be entertained, or had 
· ~directed itself in law. 
\::: 

:the instant case Kermode J concluded· that che Court of 
yiew had taken a view which could not reasonably be 
tertair.ed if che who.le of the evidence had been given 
aper consideration. He further concluded that the Court 

31 erred in attributing to the Respondent purposes which 
:~re· those of Gray personally. In other words r:h~ Cou~t 
f,Review did not distinguish between actions taken by Gray 
ljihi3 own behalf and those taken on behalf of the 
':spon,:ient. 

J·is ~rue, as Mr. Shah submitted Chae there were clements 
}t the Respondent's evidence, which was primarily the 
y,i.dence of Gray, which supporr:ed the view thac the 
Jospo.i.denr: acquired the property for the purpose of sale, 
,,.,,t, when the whole of the evidence is considered, and Gray's 
pleat the various times properly interpreted, we are 
;'ltisfied chat Kermode J was right when he said 

"In my view the Court did err in considering r:hz second 
limb and ir: shGuld have held on the evidence chat rhe 
~~nd was not acquired for che p).1rpose of resale a2d thac 
ir there was more than o_ne purpos-.;; the dominant. one was 
acquisition of the land for development and not resale. 

The transaction was not, in my view, caughc by the second 
limb." 
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'.roass cf coTrespor.dence p!:'oduced at ._che. he:~ring i~di.catcd 
rcray pursued the hotel project witn v1g,:::ur and 1ncteed 
~sale Was the d..::::minant purpose there r.vas reatly no poi:-~t 
r{c'orporating the Respondent, th-2 mat;ter could have been 
i\\.JI.th .Trade WinCs~ How>ev-er 3 the Court of Review 1 s. most 
\~\.1s errors were first-3 in equating G:-ay 1 s acce::npts co 
·:tri fina:1.ce or equity participation for the hccel Froject 
·••intention to sell, and secondly in concluding that t'i.e 
ondent's purpose on acquisition was to r~sell from rhe 
'";er.hat G,:ay r:ried to sell his mm shares in the 
''Sndent. Gray's attempted share deal ;:as irrelevant to 
Jnguiry and the involvement of third parti~s on.an 
table basis does aot amount to a sale or c1sposition. 

the first two g,:ounds of appeal fail. 

of appeal reads ; 

i HAT the Learned Supreme Courc Judge erred in law in 
.i:Jlding that i:he material time for consideration of 
'elevant purpose was as at 29r:h April 1972, being rhe 
ate. of entry by one Gray into an "Agreement" as Trustee 
.or.the Respondent, a company not then having a legal 
· Xis tence;" 
,•:::· .~. 

- ground the Appellant relies on this passage in the 
-~~.'!IC n t : ~ 

.. 'I would have: thought on r:he facts in chis case char in 
· •. eekir:g to determine the purpose for which r:he land was 

:,.acquired by the appellant it was not when the company 
·"£!dopted that agreemenr: but ,:.,hen Gray as trustee for the 
c(lippellent entered inr:o i:hE• binding agreement that had co 
rbe considered." 

"'see no merir in this ground of appeal. In the ,cesulc 
ode J did net decide the case on the b~sis of an 

,.enticn held by Gray earlier than the Respondent's 
.cipr:ion cf che agreement and indeed in this passage he 
iE?€'·~rs to have made a finding that. Che land was acquired 

.f{?f:. development pt.irposes' ac the time the agreement was 
o,pted : -

-~t·":. ' 

'1}2''0n the unusual facts of this case the Court should not 
~·,have held that the purpose for which the land .:as 
;:(acquired had r::i be determined at the time the Compa;iy 
;.?-·fc-rm3lly adopted the agreement_. It should, in my view, 
~;:· have held that the purpose was thar: of Mr. Gray when as 
"f. t ruscee for the appellent company, later to be formed, he 

entered intc a binding agreement to acquire the land for 
~the appellent. His purpose was to •~quire the land for 

development purpos2s and that the purpose still existed 
when the company ad.opted the agreement". 



fou::: reads : -

·;h'TH....\T the Learned So-o'reme Court J:..:dge erred in Law in 
i·~caching significan~~ to findings as to Respondent 1 s 
.purpos.e of building ar.. hot:el 1 same b~in; consistenc with 
'ouilding for resale; 

point the Appellant was making in chis ground of appeal 
s thac acceptance chat che Respondent: held with the 
fpose of bui.lding a hocel did noc preclude the Respondenc 

tom having a concurrent and dominant purpose of disposing 
""cha land ir? an improved condition. So far as we can 

~S:-:-".:i,t was never put to Gray in cross examination that the 
-sbondent int:ended to sell the land after the hotel was 
'l i; -or whether the land would be disposed of by sale or 

'e' hotel project by a sale of shares. Aparc from that the 
iclence is not consiscenc wich ar. intention to sell the 

''
0
",~ after the hotel was built. 

,~- an aside we might say thar: by the time the agreement was 
pted by the Respondent the sicuar:ion was so confused and 

·certain chat the Respondent could be forgiven for holding 
Iie view chat it just did not know what: it was going to do 
ith the land Gray had ccmmi_tted it to. In the result it 
Jspcsed of it for a purpose which neither Gray nor the 
~,si,ondent could have had in contemplation when the 
reement was adopted - namely, subdivision). 

meric in this ground. 

is is Che fifth ground: -

i ''Tl-!AT the Learned Supreme Court Judge erred in la,., in 
failing sufficiently co adverc co che issue of t:he 
credibility of the Respondenc's principal witness, a 
matcer peculiarly within the purview of the Court of 
Review-;" 

~ believe it correct co say that at no stage did the Court 
f: Review hold chat Gray was dishonest or untruthful, 

though it is fair co say chat because of its ccnclus1ons 
c; must ha•Je rejected parts of his testimony. However, the 
t:>urt 's view -of Gray as a witness of tr-uth mus_c have been 
·nfluenced by its incorrect approach to the faces and the 
-~w, In short, the Court of Review he!d againsc Gray on a 
~staken basis, at least in pare~ 

.. ~-· 
'There wa3 no suggestion that the mass of documen::ary 
~Vidence produced was fabricated and Grayts evidence appears 
,:::onsiscent with ic. 

,e reject rhac gr-ound. 



grou~d of appeal reads : -

+HAT the Learned Supreme· Court Judge enced in law in 
'teaching significance to alleged plans by Respon<lenc ta 
ell its shares racher than land held bv it, such clans 
ever being implemented ·and being indic~tive only ~f 
·eneral speculative intent. 

ground really touche.s the substance of the case but not 
he. way suggested by Mr. Shah. It was the Court of 
ew rather than Kermode J which attached significance co 

.. '.s proposed sale of shares and in so doing failed to 
t'inguish between the land owned by the Respondent and che 
r.es owned by Gray and his family and as a result confused 
,'purpose and intem:ions of the company 1-lith those of Gray 
· · ·_s personal capacity. 

'/, ground fails. 

is therefore dismissed with costs to the 
to be fixed by the Registrar if noc agreed. 
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