
IN THE FIJI COURT OF APPEAL 

CriMinal AppeaJ. Too . 42 o~ 1986 

Between: 

Rh.KESH KTI11AR 
s/o Ranjit Ku.mar 

- and -

REG IT.At: 

t:r . J . 2 . ?.ec.c.:;· ::or "the Appellant 

Mr . J. n. S~ll for the Respondent 

:>ate of i!e&:-_:ic : 22nd October , 1986 

Deli very o~ Judg::ent : 3/S). Cc tofu./ , 19~ 

JUDG:.:ENT OF THE C OORT 

Mishra , J .A . 

Appellant 

Respondent 

The a ~pellant •::as convicted o:: causinc death 

by dunr;crous drivine by th0 Supreme Cocrt, La1....toka. , and 
fined $200 . In addition , he r,as disqualified from 
drivinc for one year . 

He a :p:peals against his conviction on two t:lai:l 
grounds:-

" 1 • THAT the Learned Trial J udge erred 
- - - in.,..· -~law in not upholding a subI:l.is sion 

of no case to answer at the end of 
the Prosecution case when there was 
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no or not sufficient evidence to 
be put to t h e a ssessors a nd upon 
which t hey could properly ex pr ess 
an opinion that the Appellant wa s 
guilty as charged . 

2 . THAT the facts proved by the 
---p- r- o-s ecution did not in law amount 

to the offence of causing death 
by dangerous driving. " 

The incident in question occurred on t'.ionday 

1st July, 1985 at about 8 . 15 a . m. some d i s tance outside 

Lautoka on the main road to Ea . A bus from Lautoka 

s topped to p ick up a passenger . As i t moved awa y , a 

&irl, 8 years of a ge , who had been s tanding at the back 

of t h e bus r an t owards a shop across the r oad and was 

knocked down by the a ppellant ' s car travelling to 

Lautoka . It was a clea= morning with good visibility 

and the road , a long str~ic:ht stretch at this point, 

v;as dry . Th e sealed port i on is 6 . 09 metres in width 

with a white l ine runninc down t he middle . The bus had 

occupi ed nest of its half o: the carriageway dire ctly 

across the road from the s hop where , on the c oncrete 

f orec ourt a vehicle driven by one Gyanendra Sharma , 

had just moved to the edge of the road to come out onto 

it . Directly behind i t was an Isuzu digger driven by 

one Murari Lal wai t ing to f ollow Shanna ' s vehicle on to 

the r oad . The prosecution case r ested l a rgely on the 

evidence of these two men , both with considerable dri ving 

experience . 

SharITia ' s estimate of the speed of the a ppellant ' s 

car at t he t i me o:f the irI:pact was 11 80 kmph or slightly 

more " . He had not noti ced i t slow down. The girl had 

started to r un across . the road when the bus bad already 

gon e about half a chain away from where it had stopped . 

He had heard. the sound of brakes being applied beiore the 

deceased was hit . Murari Lal ' s estimate of the speed of 

the appel lant' s car , admittedly rough , was 80 to 90 kmph. 



According to him the deceased started running across 

the road after the bus had moved ½ to i of a chain 
away from where it had stopped. Prior to that she had 

been standing behind it almost on the white line 
dividing the road . Neither witness had observed the 
car unti l it was near the place of the collision and 

there was no evidence of any erratic behaviour on its 

part . There is no speea limit prescribed for this 
stretch of the road. 

At t he end of t he prosecution case the 
appellant ' s Counsel made an unsuccessful. submissi on of 

no case on the ground that no fault could, on the 
evidence , be attached to the appellant ' s driving a t the 
time of the collision and t hat the deceased , in running 

across the road when the car was almost upon her, was 
wholly r e sponsible fo~ her own death . 

'.!:he appellant , thereafter , el cc-:ed. to r emain 

sile:it a nd called no witnesses. 

At the end of the learned Judge ' s summing- up the 
three assess ors' tendered a unanimous opinion of guilty. 

As to ground 1 section 293(1) of the Criminal 

Procedure Code r equires t h e Judge to uphold a submission 
of no case only i f he considers that t here is no evidence 

tha t the accused has committed the offence. Th i s court 

in the case of Sisa Kalisogo ( 52 of 1984) said :-

"In each instance he has to ask himself 
and answer the quest ion: is there no 
evidence that the accused committed the 
offence?" 

)o 1 
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There wa s before the Judge the evidence of 
approximate speed , of a public service bus stopping for 
passengers on the sealed portion covering almost the 
entir e half of the road, of another vehicle being at 

the edge of the roa d on the opposite side waiting to 

come onto it . Furthermore , there was the evidence that 
the deceased had not suddenly darted out from behind a 
parked bus as claimed by the appellant in his interview 

with the police but had stood at t he white line until 
the bus had moved half to three- quarters of a chain 
away from her befor e startine to run. J..ll t h is evicience , 
if accepted by the assessors , would call i nto question 

the quality of the appellant's driving at such speed 

havine regard to the traffic he could , fro~ some distance 
away , have s een and to t he pedestrians th2t, in view of 
the bus stoppi nc to pick up nnd drop off puss e~Lers, he 

could reasonably have expected to be on the roac in t.!'.lat 
, vicinity. Vic a re , therefore , u.n.D.l>le to a ccc r, t :::i(! 

' appellant I s contention that the l ea.med Judg(• e :-re d in 

deciding that t h is was El proper cu.se in v1hich to seek 

the advice of the assessors . 

. Under the other ground learned Cot;n.Sel for the 

appellant dealt generally with parts of the Judge 's 

summing-up to s how that the directions to the asses.s ors 
did not ade~uately and correctly reflect the l aw relating 

to ca us ing dea th by daneerous drivi ng . 

The l earned Judge told the assessors :-

11 Now because the little girl was at 
fault , probably v ery largely at fault does 
not of itself 'nec essarily exonerate the 
accused . He will still be guilty if his 
own driving amounted to danger ous driving 
and contributed to what happened . 11 
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No serious objection was taken to this 
statement . 

He then went on the deal with the evidence of 
·witnesses including that of Sharma and of Murari Lal 

and the record of the appella.."1.t ' s interview with the 
police . 

At the end he directed the~ in the following 
terms : -

11 Wha t t!'le Crown says is that g iven 
that the little girl l argely contributed 
t o the accident, the accused failed to 
recognise a potentially danger ous 
situatio~ existing with a bus stopped on 
one side of the road virtually seulin6 
off th.at side o= the road , and just 
start:..n6 to move o::f , opposite a s:.o:
v:::.ich customers .m.igh t be expected ~o be 
pa.t~o::iising, anc given the possibili~y 
of unr:o.ry perso::is c:rossill[; the ror.: d 
bet.inc buses or other l&rge vehicles 
obscuring vision , the accused failed ~o 
~ake any or any reasonable steps to 
ar:~icipate the pote~tial danger which in 
fact materialised , and failed to red~ce 
his speed so as to give him any chance 
of avoiding t.he accident which did heppen. 
That in effect his driving was not of the 
standard of a reasonable, r easonably 
competent , experienced , prudent driver 
and so constituted dangerous driving , 
which was one of the causes of the 
accident resulting in the death of the 
little girl . 

If after considering all the evidence 
and bearing in mind the onus of proof as 
I have explained you come to the same 
conclusion i t is your duty to find the 
accused guilty of the offence charged . 

What the defence says is that the 
accident was caused by the actions of the 
little girl herself , that the accused ' s 
driving did not fall below the standard 
of a reasonable , reasonably competent 
e:x:peri enced , prudent driver , that he did 
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all that such a driv er c ould b e expected 
to do in the c i rcumstances to avoid the 
acci dent , and that to expect any more 
f r om him would b e to impos e an impossibl y 
high standar d on him and other us e r s of 
the road . 

I f you accept that , or if you are 
l eft i n any reasonable doubt about it , or 
whether the Cr own has establ ished and 
pr ov ed i t s case agains t the accused it is 
your duty to f i nd him not guilty. 11 

Learned Counsel submits that the di rections 

contained in the first paragraph are inadequate in that 

they do not clearly state that at the time of the· 

collision the appellant was driving as any prudent driv er 

would i.e. in his correct lane , in a s traight steady 

course v:i t!!.il: the speed liffiit ; that what the decease d 

herself die ffi2.de it impossible for him t o take a ny 

avoiding uc~ion . We , however, ccnsider that in toot 

paragraph he v.2.s putti:ig before the assessors the 

c ontcntior, o: -:::i.e :;,ros ecution . In the last two 

paracraphs, wtile putti..'1.g the defence case , he cer tainly 

made it clear t~at they sh ould find the appellant not 
guilty if t h ey found his dri v i ng f aultless and the 

dec eased res po.nsible f or h er own death , or even if' they 

had any r easonabl e doubt on the i s s ue . 

The dir ections were in, our view, adequate and 

fair . 

The a ?peal is di smissed. 

Vice- Pre dent 

·--Q~ --- --· ~ ge of App ea l 

. . . . . . . . . . . . . . . . . . . . . . . 
J udge o f Appeal 


