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JUDGMENT OF THE COURT 

Mishra, J.A. 

This is an appeal by the Attorney-General against 

a decision of Rooney J. granting the respondent declarations 

that he was entitled to con£irmation of his appointment to· 

the Public Service and that the purported annulment of his 

appointment by the Public Service Commission wa s null and 

void. 

The following is a summaiy of facts as the learned 

Judge found them and its correctness is conceded by the 

appellant:-



2. 

11 On the 27th Aur;ust , 1979 tLe plaj .. ntiff 
was appointed a S enior Fisheries Assistant 
in the then Ministry of As riculture and 
Fisheries. The letter of appointment states 
that it would be probationary for a period 
of one year. The letter further advised the 

·plaintiff that , while he was on probation, 
his appointment could be terminated by one 
month's notice on either side or by payment 
of one month's salary in lieu of notice. 
The plaintiff was notified that he was 
subject to the provisions of the Public 
Service Act, 1974, and the regulations made 
under it and to General Orders etc. 

On the 2nd September, 1980, the Permanent 
Secretary advised the plaintiff in writing 
that 11 due to unsatisfactory work performance, 
your probationary appointment has been extended 
until 27.8.81 11

• 

On the 26th August, 1981 the pla intiff 
received a further letter from the Permanent 
Secretary indicating that the Chief Fis heries 
Officer had reporte d that the plaintiff ' s work 
11 is still of poor quality and that you do not 
take instructions". The l etter went on to say 
"moreover you have yet to a ppear for Examination Z 
which is requirement for confi.rmation11

• 

The plaintif f was informed that his proba
tionary appointment was extended "for t ,~e l a st 
time to the 1st J; ugust, 1982 11

• He was a dvised 
that by that date he should make a marked 
improvement in his work performance and "secure 
the required pass in .b:xamination Z 11

• He v:as 
warned that i f he did not satisfy the s e 
requirements "considerati on will be c;iven to 
annul your probationary appoi ntment". 

On the 9th September,1982, by which time 
the plaintiff h a d served on probation for more 
than three years, his probation was a 6ain 
extended by the Permanent Secreta ry until the 
31st December , 1983 " in order f or you to sit 
the Z Examination, which is a prerequisi t e for 
confirmation". 111 though advised that his 
" probat ionary appointment is extended for the 
last time" no mention was made of any 
dissatisfaction with the manner in which the 
plaintiff was performinB his duties. 

On the 9th November, 1982 the plaintiff 
received a memorandum from his Ministry 
reading: 



11 I refer to my l etters dated 26/8/81 
and 9/9/82 in which you were advised 
that you need to pass Examination Z 
before confirmation of your appointment . 

I must apologise for not specifying 
t hat you are required to sit Examination 
Z1. 

A 50% pass in Examination Z1 is necessary 
for confirmation of appointment . 

If you obtain a 60% pass in Z1 t his will 
qualify you for consideration to proceed 
beyond the bar point of your salary scale ." 

On 21st Janua ry, 1983 the plaintiff 
in::o::1ned the Perma.I1ent Secretary that he had 
passed the Z1 examination and he enquired about 
the current status of his confirmation. 

On the 22nd June, 1983 the plaintiff 
received the following : 

11 AH1TT.i"TI.:E1'1T OF PROBATIONARY APPCI NTMENT 

At its meeting held on 8 . 6 . 83 , the 
Commission considered a report on your 
poor work performance by the Permanent 
Secretary f or Agriculture and Fisheries . 

It noted that despite written warnings 
and instructions to improve , and the fact 
that your proba tionary period was twi ce 
extended , you s till did not improve your 
worl;: performance . 

In view of the fo:regoing , the Commission 
has decided that your probationary . 
appoi ntment be annulled f orthwith in, 
accor dance with Regula tion 10(3) of the 
Public Service CoIIJ.IJ.ission (Constitution) 
Regulations , 1974 . 11 

The main issue before this Court concerns the 
ccnstruction of regulation 10 of t he Public Service 

(Constitution) Regulations 'Nhich reads : -

11 1 0 . ( 1 ) Exe ept as otherv,ise deterr:rined by 
the Commission , every person who is f i rst 
appointed to the permanent staff of the Public 
Service , and every person who , having ceased 
to be so employed in the Publi c Service, is 
agai n appointed thereto , shall be on probation 
for one ;rear (except as provided in paragraph(2)) , 



4. 

or as the Commission specifies either 
generally or in any particular case or 
class of cases. 

(2) With the ap1)roval of the Commissi on 
a Permanent Secretary may from time to •time 
extend the period of probation of any 
probationer (except as provided in paragraph 
(3)) for a specified period not exceeding one 
year in order to afford the officer 

(a) further opportunity to pass any 
examination the passing of which 
is condition of the confirmation; 
or 

(b) the opportunity of improveme nt in 
any respect in which his work or 
conduct has been advers ely reported 
upon. 

(3) The Commission may at any tirn e in 
writing, confirm or annul the appointment to the 
Public Service of any probationer . 

(4) Notwithstanding that tlie period of 
probation (including any extension thereof) of 
any probationer may have expired, and whether or 
not he is appointed to any other post in the 
Public Service, he shall whil e he remains in the 
Public Service , be deemed to be employed on 
probation until his appointment to the Public 
Service is confirmed or annulled, by notice in 
writing, as provided under this regulation : 

Provided that if, at the end of six months 
after the expiration of his period of probation 
(including any extension thereof), he is still 
deemed under the foregoing provisions of this 
paragraph to be employed on probation his 
appointment to the Public Service shall thereupon. 
be deemed to be confirmed under this regulat i on." 

The first q uestion raised by the appeal is :

Does the regulation limit periodic extensi ons to 

an aggregate of one year or does it permit extensions, 

each not exceeding one year, until the Public Service 

Commission can take a final decision whether to confirm 

or to annul? 
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The respondent, at the hearing before the Judge 

contended for the former construction, the appellant for 

the latter. The learned Judge found the wordin,_~ of the 

regulation ambiguous and construed it aga inst the 

Commission wh ich is empowered to ID£1.ke regulations under 

the Public Service Act and wh ich, also, is the employer. 

He said :-

"There is an ambiguity in the regulation 
:for which the Public Service Commission is 
itself responsible . It foll ows that a 
construction adverse to the granter ought 
to be applied. I hold that an officer on 
probat ion who has completed one year's 
service may not have his proba tion extended 
beyond another year." 

The appellant submits that the meanins of the , 

section, considered in its entirety, is cle~r and the 

learned Judge erred in holding otherwise . The period 

of probation prescribed by the regulation is one year 

which applies to all entrants. 

The phrase that calls for interpretation is 

"The Permanent Secretary may from time to time extend 

the period of probation ................... . f or a 

specified period not exceeding one year .. ......... " 

The regulation itse l f does not specify any period of a 

possible extension. Tha t f unction is left to the 

Permanent Secretary who must specify , in the letter 

extending the probation, a period not exceedin~ one year 

and this he may· do from time to time to afford the of fic er 

further opportunity to bette r himself. The r egulation, as 

we r ead it, does not pla ce any limit either to t he number 

of extensions or prescribe any over-all period which the 

various extensions in the ir totality may not exceed . It 

is the Permanent Secretary v1ho, presumably by letter, 

extends the period for a specified period. As it is a 

specification which may be made on a number of occasions 

the one year limit apJ)lies each time a period j_s specified. 



I 

I 
6 . 

The only limitation appear s in the _pr oviso to sub-section 
( 4) which states t.ha t if the origim.l period of probation 

or any extension thereof has expire~ , and no communication 
is addressed to the officer for six months , his appointment 

is deemed to be confirmed. The door i s then shut and no 
further extension or annulment is thereafter possible. 

A Permanent Secretary is in our view empowered to 

extend the period of probation as maP-y times as he 

considers necessary as lon6 as no single extension exceeds 
the period o:: one year . The power, however , must be 
exercised for one or both of the two stated purposes viz . 

to afford the officer further opportui1ity to pass an 

examination if it is a condition of confirmation, or to 
allow hinl time to improve some aspect of his work i n which 
he has been found deficient . The language being clear it 

is not for the courts to go into possible conse~uences of 

a lengthy period of probation. The learned vudge , therefore, 

erred in holding that an officer on probation may not have 

his probationary period of one yea r extended beyond one 

year and , to that extent , the appeal is a llowed . 

There is , however, a second aspect of t his a ppeal 
which raises t he issue not of the existence of power but 

of the validity of its exercise in this particular insta~ce. 
The respondent had been on probation for three years when 

his probationary period was extended for the third time 
by the following l etter : -

"Your Probationary Appointment has been 
extended until 31 . 12 . 82 in order f or you 
to sit the 1 Z1 Exa::l.ination v:h.ich is 
prerequisite for confi rmation. 

You are hereby informed that your 
Probationary Appointment is extended for 
the last time to 31. 12 . 82 . You are advised 
that if you do not satisfy the requirement 
mentioned above then consideration Vlill be 
gi ven to terminate your Probationary 
Appointment. 11 



7. 

The appellant concedes that the respondent had 
entered the service not at the point of Fisheries Assistant 

but at the higher level of Senior Fisheries Assistaat and 
passing ' Z' Examination, therefore, was not a prescribed 
prerequisite for confirmation in his case but the 
probationary period wns extended specifically for no other 
r eason than to afford him an opportunity to pass t his 
examination. There was no complaint , this time, as to the 

quality of his work . If , because of the unusual nature of 
his entry into the service , passing of 'Z' Examination was 
c onsidered desirable or necessary, it could have been made 
a conditi on of confirmat ion by his letter of appointment , 

but that had not been done. There was, therefore , no power 
under r egulation 4 to extend the period for t h e purpose 
specified in the letter and its purported exercise , was 
invalid . 

We agree with the conclusion reached by the learned 
Judge that this invalidity would bring i nto opera tion the 

proviso to regulation 10(4) and the respondent ' s appointment 
to the office of Senior Fisheries .Assistant would be deemed 
to have been confirmed on 31st January, 1983 after which 
date no annulment would be within the power oI the Commission. 

The letter of annulment dated 22nd June, 1983 was, 
theref ore, void having no legal effect. 

The appeal is dismissed with costs which will be 
taxed i n default of agreement . 

C::::::--C ~ le~ . . . . . . . . . . . . . . . " . . . . . . . . . 
Judge of Appeal 


