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JUDGMENT OF THE COURT 

This is an appeal from a decision of Kermode J. 
dismissing t he appellant's claim for damages resuJ.ting 
f r om a collision between his van and a truck driven by the 
first respondent. 

The collision occurred on 17th February , 1983 on 
Kuku Road which r uns from Nausori to Bau Island. On 
18th the first respondent pleaded guilty in the Magistrate ' s 

Court, Uat>-sori, to a charge of careless driving and was 
convicted of that offence . The proceedines for damages 

were commenced on 29th March , 1984 and the hea ring took 

plac e on 27th February, 1985. 

Parasraph (6) of the statement pleaded the fac t 
of convictior. and placed reliance on it to prove negligence. 
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The defence denied the allegation altoGether but at the 

trial the respondent's counsel sought an amendment which 

was granted without objection . In the record occurs :-

11:rr.:.r Sweetman: I now ad.mi t paragraph 6, 
conviction and f ine but nothing else." 

Both parties thereafter adduced evidence the 

a ppellant and the respondent giving entirely different 

versions of how the accident had occurred. The learned 

Judge, on a balance of probabilit ies, accepted the 

respondent's version, found him not to have been negligent 

and dismissed the appellant's claim. 

The appellant's grounds can conveniently be grouped 

together under two heads: those dealing with the learned 

Judge 's approach to, and treatment of, the respondent's 

conviction under section 9 of the Evidence Act; and 

those dealing with his e valuation of evidence and 

inferences drawn from it . 

The appellant's first contention is that there was 

failure by respondent to plead that the conviction was 

"erroneous" and that he should not therefore have been 

allowed to lead evidence to that effect. \'le see no such 

failure. The amendment soucht at the trial may not have 

been an immaculate piece of pleading but it was sufficient 

to put the appellant on notice that the fact of conviction 

was admitted; not the negligence. 

The main thrust of the appellant's argument is 

directed towards showing the learned Judge's error in 

assessing the effect of section 9 of the Evidence Act on 

onus of proof and on the weit;ht to be attached to the 

conviction put in evidence thereunder. His submissions 

are based largely on Lord Denning's judgment in 

Stup ple v. Royal Insurance Ltd. ( 1971 1 Q.B. 50). 
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Section 9 in Fiji reads : -

"9.-(1) In any civil proceedings the fact 
that a person has been convicted of an 
offence by or before any court in Fiji 
shall, subject to subsection (3), be 
admissible in evidence for Lhe purpose of 
proving, ,vhere to do so is relevant to 
any issue in ti.:.ose proceedings , that he 
comr.:utted that offence, whether he was so 
convicted upon a pl ea of guilty or other
wise and whether or not he is- a party to 
the civil proceedings : 

Provided that, for the avoidance of 
doubt , it is her eby declared that no 
conviction which has subs equently been 
quashed or in respect of which a pardon 
has been cranted or which for any other 
reason has l apsed or is deemed no l onger 
to be a conviction, shall be a conviction 
for the purposes of this section and 
section 10 . 

(2) In any civil proceedi ngs in whi ch 
by virtue of this section a person is proved 
to have been convicted of an offence by or 
before any court in Fi ji -

taJ he shall be taken to have 
committed that offence unl ess 
the contrary is proved; " 

Phi pson on evidence 13th (~dition) s ~ys that the 

equivalent English provision bas caused some difficulty in 

practice and refers to the Court of Appeal decision in 

Stupple v . Ro.val Insurance. Vie think the di fficulty i s 
resolved by takin~ the plain v,ords of section 9(2) . Let 
us look ot it in the context of a neeligent driving action. 
\'/here a person ( usually the defendant or someone for whom 

he is liable, or the plaintiff on a contributory negl igence 
issue) is proved to huve been convicted "he shall be taken 
to have committed that offence unless the contrary is 
proved 11 • 

Put in con text t!."1e plaintiff all e ;_.es the defendant ' s 

driving was ncglic ent . Ordinarily .he has the onus of 

provin6 thut fact but if he _proves the conviction he proves 



that the defen dant wa s guil ty o:r driving corelessly 

(an d hence negligently). He may rest his C8Se at t hat 

or he may call other evidenc e. Whicheve r way it happens 

the defen da n t will be held to have been neglig ent unless 

and until he prove s, by whatever means he c an, a nd on a 

balance of probabilities , that he was not neglig e n t. 

He does not attack the fact of conviction. He does 

not attempt to have g reater or less weight given to it. 

It has no weight in the sense that one examines the standing 

of t he Court which convicted him - whet her it was a 

Maeistrate ' s Court or the Supreme Court or the strength of 

the evidence there. To this extent and with the greatest 

respect we q uestion the observation of Denning M.R . in 

Stupple v. Royal Insurance at p. 73 when he said 

"Just as he (the Judge in civil action) has 
to evalua te the oral evidence of a wi t ness, 
so he should evaluate the probative force 
of a conviction. 11 

~ i t h g rea t respect we sug gest it does not have 

proba tive forc e - it has procedura l effect - viz . of itself 

it establishe; pro tem, a~d without more, that the convicted 

person was care l ess (and ther efore neeligent) unless and 

until b y evidence he proves on balance t hat he was not. 

In so doing he need not tra verse the merits of t h e previous 

prosecution to show what weight should be at tached to it . 

In s upport o f this view we draw attention to the 

discussion of the equivalent English provision ( The Civil 

Eviden ce Act 1968 Section 11) in Cross on Evidence 

(6th Edition) at pp. 99 - 100 :-

11 The Court o.f Appeal uphe ld the judgment 
for t he defen dnnts. Lord DENNING s a.id : 

" I think t he the c onviction does not 
merely shift t he burden of proof. It is 
a weighty piece of evidence of itself . 
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For i n s t:J i""1c E! , i f a man is convict ed of 
car eless drivin6 on the evidence of a 
witness, but that witness dies before 
the civil action is heard (as in 
Hollington v . Hewthorn & Co., Ltd.) then 
the conviction itself tells i n the scale 
in the civil action. It speaks as clearly 
as t he witnes s would have done, had he 
lived. It does not merely reverse the 
burden of proof . If t hat was all it did , 
t he def endant might well give his own 
evidence, negativing want of care and say: 
'I have discl.:arged the burden. I have 
given my evidence and it has not been 
contradicted . 1 In answer to the 
defendant ' s evi dence the plaintiff can 
say: ' But your evidence i s contradicted 
by the conviction.' 11 

BUCia,EY , L. J. said: 

11 In my jud.[';l!lent, proof of conviction 
under this section gives rise to t he 
statutory presumption laid down in 
s.11(2)(a) which, like any other presump
tion, will give way to evidence establishing 
the contrary on the ba lance of probability 
without itself a f fording any evidential 
wei[;ht to be taken i nto account in 
determining whether that onus has been 
discharged ." 

It is submitted that the approach of BUCIIT.EY , L. J. , 
is to be preferred . The assess~ent of the 
weight of the conviction would be an impossibly 
difficu.lt task . As BUCKLEY , L.J., pointed out , 
the propriety of the conviction is irrelevant 
in the civil action , the plainti ff would not 
discharge the onus cast upon him by s.11(2)(a) 
by proving that every witness who had given 
evidence aeainst him at the criminal trial 
was guilty of perjury . He has to adduce 
sufficient evidenc e to satisfy the civil court 
t hat he ·uas not negl i gent and, in spite of 
Lord DEHNIUG ' s sugE,est i on to the contrary , 
his own testimony without more will generally 
not suffice." 

The civil Court should not concern itself with 
the evidence before the criminal Court . At p . 76 
Bucldey L.J. 
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"But the judge's duty i n the civil 
proc ccdinc s i s still to decide tha t case 
on the evidence adduced to him . Ile is 
not concerned with t h e evidence in the 
criminal proceedines except so far as it 
is reproduced in the evidence called 
before him, or is made evidence in the 
civil proceedin~s under the Civil Evidence 
Act, 1968, section 2, or is established 
before him in cross- examination. He is 
not concerned with the propriety of the 
c0nviction except so far as his view of 
the evidence before him may lead him 
incidentally to the concl usion that the 
conviction was justified or is open to 
criticism: but even if i t does so, this 
must be a consequence of h is decision 
and cannot be a reason f or it . The 
propriety or otherwi se of the conviction 
is irrelevant to the steps leadine to 
his decision. 11 

To this we would add one exception . If t he 

conviction was on a plea of guilty , that amounts to a 

conf ession of r esponsibi lity for the conduct in question -

just as would proof tha t after an accide nt the def endant 

had admitted in front of a witness that it had been his 

fault. He would need t o explain why he ma de the admission . 

Savin& that exception in our view t h e matter is as expressed 

by Buckley L. J. Interestingly enou~, in V!auchope v. 

~ordecai (1 9 70 ) 1 All E. R. a t 419 Lord Denning was content , 

in a civil motor case, to say simply tha t the effect of 

t he section was to reverse the onus of proof a nd placed 

upon the defendant the burden of provin~ he wa s not 

ne5}.igent. 

Nor do we think t h8 t such a case becomes a two 

sto,3e affair - f irst an enquiry, •ni t h the onus on the 

defendant, a s to the correctness of the conviction followed 

by a shiftinc of Lhe onus back onto the plaintif f to prove 

his cla im. The fact of convicti on remains, so the 

pr esumption of doin.~~ the a.ct alleged rema ins until, on the 

whole or the evidence t he c i vil court is pers ua ded 

othcrwice . 
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We reject, therefore, the submission that the 

l earned JudGe erred in not treating the conviction as a 

wei,:,hty piece o:f evidence. We, however, agree that he 

was in error when despite his acceptance of the respondent' s 

explanation f or his plea of guilty , he stated -

"The onus is on Chand (ar,pellant) to 
establish that the fi rst defendant did 
drive in a negligent manner", 

and will deal v;i th the effect of this misdirection 

later in the judgment. 

We now turn to the evidence. The first appellant 

Chand and his uncle Bud.hai ga ve evidence for the appellents 

and .l:'rasad the driver of the truck was the sole witness for 

the respondents. ~n addition, the first a ppellant produced 

some photographs of his damaged vehicle taken three months 

after the acc i dent 2nd the respondent put in two photographs 

of the road shovdng the stretch on which the collision had 

occurred. A sl::etch-plan made of the scene of the collision by 

an insurance investigator for the respondents was quite 

:properly i gnored by the learned Judge. There was no other 

evidence. 

Acco.rding to Chand, he h c:d come from the direction 

of Nausori ancl parked his van f ac ing Bau across the road 

:from Budhai's house a short distance past his driveway and 

was talking to J3udhai who was standin3 inside his compound. 

A truck drove past him from behind and disappeared around 

a b end some distance in front. The respondent's truck 

then came around that bend towards hi111, went out of control 

and careered across the road at an angle collidine with h is 

van. He said :-

" Truck came a t me diagnally across the 
roa.d and hi t my front right mudguard. Left 
hand front was not hit. Back mudguard of 
lorry hit my front mude;uard and dragged me 



8. 

into position where I ended up. li'ront of 
tru.ck hit □e o.nd back mudguard connected 
and dragged my van. Truck went left after 
hitting me and then went right." 

The appellant's uncle Bud.hai supported this 

evidence viz. that the van vvas correctly parked at the edge 

o:Z Kuku Road when the collision occurred and that for two 

or three chains before the impact the respondent's truck 

had started swervi ng from one side of the road to the 

other. The force of the collision, he said made the van 

pull over to his side of the road f a cing in the opposite 

direction. 

The respondent admitted that he had, on his own 

plea, been convicted of careless driving but stated that 

he had so pleaded because the original charge of dangerous 

driving had been reduced to one of careless driving. He 

was unrepresented and took the police advice that a plea of 

guilty to the lesse r charge would attra ct only a small fine 
without any risk to h is driving licence. He denied that 

the collision had occurred in the manner described by the 

appellant. According to him the van, as he approached it, 

had sudde:nly begun to reverse across the road towards 

Bud.hai's driveway. He had tried to avoid it by swerving to 

the off-side but the left front of his truck had come into 

contact with t he driver's side of the van close to the 

front. He said :-

"I tried to save him went to my wrong side -
saw children on back of van. I could not 
stop. I hit on driver ' s side of van in 
front mudguard near to light . my left 
front mudguard hit the van. Van swung 
around and I continued on off the right . 
I was travelling 60 km - not restricted 
area ." 

The cent:ral issue before the learned Judce therefore 

was the position of the van when it Has hit . Was it 
stationnry on its correct side or was it reversing across 



9 . 

the road? Due to inconsistencies in thei r oral evidence 

he could not place much reliance on the details g i ven 

by any of the three witnesses . He said:-

11 ·,·;i th the doubts I have about the 
credibility of the parties who were 
involved in ~he collision and also 
Budhai, the only witness to the 
collision, I have only been able to 
come to a decision by examining facts 
v1hich are not in dispute and admissions 
made by the parties." 

One matter not in dispute was the position of the 

appellant's van after the collision: it had come to rest on 

Budha i's side of the road f acing Nausori. There was also 

the ad.mission from the appellant that the respondent's truck 

was moving to its of f side at the time of the collision and 

its left front cane into contact with the van. That is 

what the respondent himself alleged. 

On this evidence the learned Judge found it more 

probable that the va,."l was in motion reversing towards the 

dri veway at the time of the collision. He considered i t 

most unlikely that the van wot:!.ld have come to rest where it 

did if the truclc had come diagonally across the road and 

collided with it from the front. He recognised that 

strange things did occur in acc i dents of this nature but 

concluded:-

"The probability of it being moved from the 
left side of t he road , which is a fairly 
wide road, to the other side is so r emote 
as to not warrant further consideration. 11 

Learned Cou...l1sel submits that the photosraphs 

showing the extent of damage toihe van conclusively 

establish the truth of the version given by the appell ant 

in that the damaee shown , he says , could only have occurred 

if the collision hcid t aken place in the manner described 
by him. 
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Vie do not ar;ree . In fact the photographs show 
the dar:1age :from the i mpact ex tcndinc; from near t he door 

on the driver's side a ll t he way to the bumper, more likely 
to have been caused from the side than from the front . 

All in a ll we do not consider this to be a case 

where the learned Judge's inferences as to fact should be 

interfered with by this court. 

We accept Counsel's submission that, owing to 

the delay in the matter reaching a hearing , the evidence 
adduced before the court was unsatisfactory. Kuku Road 
wa s then beinls repaired and r esurfaced but no evidence was 
available as to its condition at the point of collision. 
The two photographs showing the stretch of this road 

running along Budha i' s house were taken long afterwards . 
Oral evidence as to distances was , to sa y the least , vague . 
The Judee's comments on the evidence generally show his 
awareness of the difficulty but, as we have said earlier, 

the central issue in the end became the position of the 
van a t the time of the collision. Had the evidence remained 
evenly balanced the respondent would have failed, not 
because of the weight of the conviction as counsel for the 
appellant c l aims , but because of the fa ilure by the 
respondent to d i schar ge the onus pla c ed upon him. The 
l ear ned Judge , however , did not consider the evidence so 

evenly balanced. He said :-

11 I accept his explanation for his 
apparent admission of negligenc e implicit 
in a plea of e uilty to careless driving . 
He has , however , proved to rn.y satisfaction 
that he vias not negligent a t a ll and did 
not corun.it the offenc e of careless driving . 
Had the magistrate heard the same evidence 
as I did he would, in my view, hc.vc come 
to the concl usion t ha t the prosecution 
had failed to prove commi ssion of the 
offence beyond reasonable doubt . 11 

tfO 
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The comment contained in the l a st sentence was 

a consequence of, not a r eason for, his decision. This 

would be particularly so in t h ~-s case where no evidence 

had been led a t the hearing of the traffic case. 

We a lso find no substance in the .ground alleging 

f a ilure on the J udge ' s part to c ive proper consideration 

to the issue of c ontributor y neglig ence . Once he had 

accepted the respondent ' s evidence as to t he positi on of 

t h e t wo vehicles at the time of the c ollision there was 

hardly anything befor e him on which he could make such a 

find ing in f a vour of the appel lant. 

We nov1 cone to the reference made earlier to 

l earned Judee 's e r ror as to onus of proof. He concluded 

his judonent with the followinE. statement : -

11 So far as the plaintiff is concerned 
h e has failed to establish on the balance 
of probabilities , tha t the accident 
ha ppened in the way he a lleged. 

The plaintiffs' claim is dismissed 
v✓ith costs to the defendants. 11 

The l ear ned Judc;e seems to h ave dealt with the 

case on the b a sis t :1a t section 9 of the Evidence Act 

placed t he onus on the respondent merely to prove that he 

had not been g uilty of careless driving without shifting 

t he overall onus v:.hich would norma lly lie on the appellant 

to pr ove negligence on the part of the respondent . There 

he fell into error. It was , a s we have said earlier, f o r 

t he res:pondent to prove tha t he was not negl igent and 

once that was done to the l earned J udc e 's satisfaction 

nothing remainGd requiring proof. 

He c orrectly stated t he onus that lay on the 

respondent a n d f ound i t fully disc:-wrced V✓hen he said : -



" He huo , ho·.\'cvcr , _proved to my ::;a tisfoc tion 
t~·• t he ·::t.:: not net.'!liecnt . . . ...... 11 

The n~ttcr shoul~ have cndctl t~ere . 

:le do not , therefore , think that the erroneous 
s+e.tc"~c ~t as to J !'-,..; oi.us o: proof conplain J o_~ by the 

a )pellant coul d conceivably have made any difference to 
t: .e decision finally r1.,;achnd by the l earned Judge . 

'.:he appeal is conoequently aismisoed v,1 th c osts 
to be taxed in default of agreeccnt . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
i.Jfldi.:;-c of Appeal 
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