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As is not uncommon the issues r a ised between the 
parties on t he hearine of this appeal from the judgment of 
Kermode J. are somewhat different from those raised before 
the l earned trial Jud~e. 

The action cor.:JIDenced as a simple claim by the 
respondent (Carpenters) :for the balance owing under a Bill 

of Sale ~iven by t he appellant (Mohammed) in respeci of a 

logginB truck purchased by him. After an accident to the 
vehicle Mohammed ceased to make paymente; under the Bil l of 

Sale . The vehicle was subsequently seized by Carpenters and 
sold. The amount clained was $25,902.23 r epresenting the 
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balance due u...vi 1cr "Lhe "Jill of ::..1.le plus insu.rarlce premiums 

and repocsesGion cosLs ;aid by carpenters antl $5,306 . ]2 
interest on arrear3 of instalraents less the resale price 
obtained of ~21 , 000. The learned Juu0c disallowed the 
claim f.or i'nterest on arrears , e~::tra insurance premiums 

apart :from the 2nd year , o.nd the costs of repossession which 
he found not to be proved and entered judg.cicnt for $18 , 481 .1 8 

against roham.med who appeals against this judgment and the 
dismissal of his counterclaim. 

In his araended statement of defence at the time the 
hearing in the Supreme Court commenced Uohammed denied the 

allegations i n the statement of claim a..'1.d denied that he 
owed Carpenters any money . By way of counterclaim he 

pleaded that he was entitled to the benefit of a rebate of 
duty fron the Government and that on receipt of this 
paynent Carpenters should have adjusted the principal sum 
owine under t h e Bill of Sal e and recalcul ated the interest . 

He further pleaded that Carpenters repossessed the vehicle 

in July, 1980 "and had l:ept it in its possession s ince and 

until resale , or alternatively took possession of the truck 
and kept it in its possession illegally because the Bill of 

3alc is illegal , unenforceable and void 11
• He claimed 

da.:uages by way of loss of income of $86 , 492 . 99, and a 

declaration that the :Sill of 8ale was 11null , void and 

unenforceable 11
• 

Cn "'che 2nd. day of the hearing when the last of 
carpen-;;e:c:::: ' ~- wi tnessco had completed h is evidence in chief 
and ';)een cross- e:;-:2.1nincJ. !·oh~.:.cd ob tiin~d leave to Q2'.lend his 

sta te:.:3.:.1 t of de:f .Jnc o by ncld.i n:::; a ne·.-; _ c:.nJ.e,--raph: -

11 S . The de:'onclant says the inte::i.~esL 
provision::; in Bill of Sale arc voidable 
in tho.t 'those provisions a.re harsh and 
l.'!l1consciono.ble . 11 
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In h i:::; o:r.i.:;irn;,:_ ;~ot:;.ce of I1ot ion on jtppeal L~ohaLIDled 

w.bm.r.:.cc :l ,.:.::; h is r..::~'01.mJs tha t l,hc tri al Judc;e 11,as in error 

f irst, :;_n_ hold intS that t;1c evidence d isclosed an intention 

to pazs t h e property in the v ehicle to T.'Ioha.rn.med at the t i me 

he signed the 'Bill of Jale and second in finding that there --~ 
was compliance v;i th Section 7 of the Bill of Sale Act 

(Cap. 225). Neither g.cound was advanced at the hearing of 

the a:9peal a:n:l do not need to be dealt with by us. 

In a Supplementary Notice of Grounds of Appeal the 

Solicitor for r1:oha.m:ned advan.ced a further 6 grounds of 

appeal one of which has 12 sub- paragraphs. 

In sU!lli:lary Counsel for r,Toham..med submitted that the 

judgment oi' the Supreme Court was in error in dismissing the 

counterclaim on the grounds that the agreement was harsh 

and unconscionable in equity , and under the provisions of 

the r.:oney Lenders' Act (Cap. 234 ), that the conduct of 

Carpenters after the accident to the vehicle was such that 

it vms ineq_ui table for Carpenters to be allowed to recover 

the full amou...--it owing under the Bill of Sale) and that the 

provision i..11. the Bill of Sale for payr2ent of an "additional 

sum11 of $14,273.28 stated to be in lieu of interest was in 

the natu:re of a penalty and irrecoverable. 

\7e think that these grounds of appeal present a very 

diff2rent case from that presented on behalf of Mohammed in 

the Supreme Court but insofar as his 3tatenent of Counter­

claim pleads without particulars that the Bill of Sale is 

illegal unenforceable and void, if -~here is evidence to 

support t:ie erounds in circlJ..msta:nces ·:1hGre Carpenters have 

not been prejudiced as t o presentation of or challenge to 

facts it is no doubt proper that we should consider the 

grounds of a ppeal in order to do justice betvvecm the parties. 
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D1 s uppoi~t of hi s arcuJ11cmt t ha t t he Bill of Sale 

s hould be set a side in e q_ui t,:,,-, Cow1s e l for J,~ohammed relied 

on t he facts t hat l~oha.-:.:.I!led vms a pparently illiterate, he 

received ~o. independent advice, an.J was in a weak bargain-

ing position vis a vis Carp2nters. He relied on the well 
Jrnm,m decision of Lloyds B2.nk Ltd . v. Bundy (1975 1 Q.B. 

326 8.nd a nW:1ber of subsequent cases applying the 

principles explained therein . Even as~uming in favour of 

the appellant that t he dicta of Lord Denning M. R. in that 

case (and specifically not adopted by the other two members 

of the court) have enureu u..~tarnished so as to have become 
part of t h e law of Fiji, it is necessary for .Mohammed not 

only to establish an inequal ity of bargaining power but that 
such inequality has been used or is coupled with undv.e 

influences or pressures brou.ght to bea r upon him by the 

party with the substantially stronger bargaining power. In 
this case Counsel for Mohammed submits that the undue influence 

or pressures are t he obtaining of an agreement which is harsh 
and unconscionable in th2.t it contains terms which are 
oppres sive on Viohamrr1ed. 

In t his r egard he relied on the following matters:-

1 • The Bill was ambigv.ous and harsh in that the 
consideration includes 11all other present 
and future i ndebtedness'' whicl1 the trial 
,Judge h eld wa s n ot secured by t he Bill there 
being no covenant for repayrr.ent of such 
future i11debte dness. The Judg e not ed how­
ever that Cl a use 1 5 p:covided that the Bill 
sh ould remain in full force and extend to 
cover any su.ms of money 1.vhich might 
t h ereafter become o~i ng. 

rte do not n e ces sarily a g-:re e .,..,i t h t he 
concl uoion of the crial J ud.Be that the 
"Bil }. <li d_ not s e cur·e future clebts b 1~1.t in 
any event -we car1n ot see o.nyt hing harsh 
in 3uch a ~r ovision or any ambiguity 
aris ing betwe en Clauses 2 and 15. 
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2. The "additional StuJ'' ','.ras a mislco.cling term 
in the Bill. In his j u.dt:,111.ent Kermode J . 
held that this sum was not a s wa in lieu 
of interest but was in f act ·Lhree year 's 
interest at 10;; per annum flat on the balance 
owing. 

V{e agree that it may have been misleading 
to refer to thio sun as being in "lieu of 
interest" instead of s tating that it was in 
fac t inter est but we do not find anythi ng 
harsh or oppressive L"l"l the f acts. of this 
case . 

3. There was no provision for rebate of interest 
for early payment nor any provis ion en-t;i tli.."tlg 
I.!ohammed to pay o:ff early ;;:i th an adjustment 
of interest . 

The deed provides for monthly i nstalments of 
no t less than $1 ,797 and f urther provides 
that upon paynent of the total sum secured 
Carpenters v✓0uld t ransfer t he v ehicle back 
to m:oham.med. There undoub t edly rms a right 
to pay in advance with a right of redemption. 
'There was no nrovi sion for r ebate of interest 
f or early paynent . In the absence of 
l egislation requiring provision f or r ebates 
for early pay.c1ent the lack of such a 
provi sion in loan transactions is quite 
corr..:'.rl.on. There is no evidence from which we 
could conclude that such a lack of provi sion 
f or rebate is harsh or unc onscionabl e . 

4 . Counsel for the a ppell ant relied on a passa6e 
from the j udgm.ent "Cl ause 2 a l 30 appear s to 
conflict rli th Clause 6 which a llons the 
mortgagee to r.1ake good any default and to 
r equire paynent forthwith of all costs and 
charges i ncurred which until paid i s secured 
under the :Sill of Sale and b ears interes t a t 
the r ate of 8% 11

• 

','.'i th respect to the learned Jud~e we are unable 
to Lmdcrst::.Uld precisely to what he v,as referring 
i n the passaee quoted . It may be the s ame point 
as is covered in p::ira,3ruph 1 hereof . In any 
event ...:;uch a ccn::'lict , if" i t exists , ·,:ould fall 
to b3 r csolv8cl by way of inte1~prcta t ion btlt is 
not evid '3nce of r:.r..y harsh or op11ressi ve ele.aen t . 
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5. C;l· .u::::; o 1 C 1)r ovi.:...l.nc':; for intcrcs t; on un1x;1id 
i nct,..l.l T.12n~uG wa.s us.:;u as an enzine of 
op:_)re:::;sion to enabl e Carpenters to claim 
i n-cerest for a :full month even i f only one 
day ov,ardue a_nd to allov, in-Lerest on 
interest . Clause 18 is as follov,s :-

111.rhe m.ortgae;ee shall be enti tled to 
charge sinple inter est at t110 rate of 
:)10 per centun per al" .... '1Dl!l on any 
inst:J.l ment of the urincipa l sum or 
a:idi ~ional sum. which the m.or tgago1~ 
shall fail t o pay upon the due date 
thereof . " 

Such a provision C:.oes allo,, for simple interest 
on the elenent of the i nstalment i n cluding 
"additional sul!l." which has been held to be 
interest. Such a provision is in a ccord with 
t!1e provisions of the r.roney Lenders ' Act . It 
does not authorise ~he charging of int erest 
for any perio<l beyond t he day or days overdue 
but as the lear ned Judge re jected Carpenters ' 
claim to interest no thing turns on t h i s . The 
:provision in the agr ee1nent is ne ither harsh nor 
unconscionable. Nor is -chere any conflict 
bet·ween Cl a use 18 which nrovides for interest 
at 10~~ on overdue i nstalments anct Clause 6 
v,,hich :provides for interest at 8% on moneys 
expended by ca~penters on or in respect of 
t:1e vehicle . 

6 . Clause 2 of the Dill of Sale provides for 
redempti on on po.ynent of the i..'1.stalI'-'.1.ents 
plus t~e additioncl SUB b ut d oes not enti t le 
Carpenters to refuse to r edeem in respect 
of unpaid interest on arrears or other 
payments made by Carpenters . 

~hi::; ·,vas the v i ew of the trial Judc;e . With 
r espect we doubt i f such a conclusion is 
corr ect on reeding the Bill of 3al e a s a 
v,hol e . If however the conclusion of the 
Jud6e be cor rec t t,;,1e provision is c..dvantageous 
to r.rohammed o.nd cer tainl y not harsh or 
oppressive . 



7. The Eill of ~al e is a p~inted form 
unsnit2.ble to .L1eet ar1 unusual transaction 
of the nature that existed betv,een 
:Mohammed and Carpenters . 

Although this was a conclusion reached by 
the learned Judge v,e ca:r..not agree that the 
ev idence disclosed anythi ng LUltJ.sual about 
the transaction or that the form was 
fundamentally unsuitable . 

8. Interest at a flat rate of 10% per annum 
for 3 years was equivalent to a...vi effective 
rate of 191o per an..viu.m. 

The Judge did not find such a provision 
to be harsh and tmconscionable and we do 
not consider that on the evidence a 
finding to the contrary of the conclusion 
of the Judge could be justified. 

9. Mohammed was entitled to a rebate of duty 
of $8 ,377.20 on the vehicle because it was 
being used for log5ing purposes . This 
payment was i-·eceived by Carpenters on 27th 
November, 1979 some 5 months after the first 
monthly instalment of $1,797 was due . It 
was applied towards the monthly instalments 
for October , November, .})ecember, January 
and part of February. 

Although it might have been fairer to read• 
just the principal sum and the monthly 
instalments so as to provide for less interest 
the amount involved would not have been large 
considering t he total payments involved. No 
such request was made on behalf of Moha.rr..rn.ed 
but in any event v;;e are not satisfied that 
this action of Carpenters or the lack of a..Y1y 
provision for rebate of interest in the Bill 
was harsh and unconscionable. 

It follows that even if there has been established an 

unequal bargaining factor the evidence cloes not support a 

conclusion t hat the Bill of 3ale w2.s harsh and unconscionable 

either vnder the general pri nciples of equity or under the 

Money Lenders ' Act . 
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Cow1ool f'or :::oha.::med submi ttecl thut the conduct of 

Jarpe~1ters after th8 a.cci.Jcnt was such that in equity it 

should not be permitted to enforce Ghe :3ill of 3ale in its 

entirety. I t is c l ear that this issue v,as not r aised on 

the pleudinss or in argument before the tri a l Judge . The 

vehicle was damaged. in Labasa in July , 1980 and a c l aim 

was l od&ed by r:oha,r.c,.;ned v,i th his insurers . Apparently there 

v,as cliffic ulty i n arranging for repairs in Labasa and in 

Navember , 1980 the -..rshicle was shipped- to Suva for repairs . 

In May , 1981 a c ertificate of roadworthiness appears to 

have been issued but it i s common ground that not a l l 

r epairs had been satisfactorily carried out. Nevertheless 

in Au.::;ust , 1981 the vehicle v;as shipped back to Labasa and 

further repairs were carried out by Carpenters b oth in mid 

1982 and in early 1933 . In J uly , 1981 fornal repossession 

of the v ehicle had been executed by Carpenters on the 

grounds of default in payllOnt of i nstakents . The vehicle 

was ultimately sold in June, 1984. 

It i s conte:1ded on behalf of r.:ohammed that no payL1ents 

nere n:ade uno..er the 3ill of' Sale after the accident on the 

basis that Carpe~ters ~ould attend to t he repa ir of the 

vehicle at Jvbe expense o:f the insui~ers and that after the 

satisfac t ory co~pletion of repairs n ew financia l arrangencnts 

would. be ::22.dc bet·::een Carpenters and !.!oha.r.lilled . There is but 

sketchy evidence of this arr2.!1t;enent . l~obammetl did not give 

evide~c~ but his son said : -

"After the accident ',.'e made no pa_yn2nts under 
the :3ill of Sale. ,u.1 earl i er I.Ccma5er had 
in 1 i cat~cl that a::; v ehicle ·,:as in-valved in an 
a cciLlcn (; th3y ·:,:ould not be asking f or paynent. " 

.~l thou_:;h t.h1 rec ord cloes not disclose that T!ohaJll!"lc d 

Junior v,~s cross- ex :::,min-Jd on this p::irticular topic nev erthe­

less n o - ucl. :.:.rr ."ngc:·'cnt v:n.s :put in c:ro::c-e:;G1mination o:f the 

r,i tnescos c 11-:;d by ".;·1r!)::mtcrs . r.--.:..~ . Lm; s a i cl : -
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'
1 :-'ro:1 J 1 l·· , 1J O "'o )1c~ 1b"r, 1980 no 

P~., ~l • .,:::; . ..?. 'c tu~ lcr 'l o :Jill oI ::irtlc . 
~.i.-~:1, mt ... d not ,,·ri tc to u:::; about 
p 1..,.~0n ts . : .:.i-: not .... p·1 ~ ,1 "li!.1 in thu t 
::_Jcric . ""i:l not r:ri tc t.o hi>"ft , until 
-~f1 er He repo3::;c::;scd . 11 

In :fac~ , ho;.cvcr , he p.cod·,ccd ~ letter dated 20th 
1931 in \:hich he ::;aid : 

"ie ho.vc beer.. aclvis~d by ::r . :·.!lakai Kaci 
o:f the 1',.u .. ional Insurance Comra.ny that 
repair::; on the above vehicle hao no-., been 
c or:::.,lc l;ed . 

·~·ould you :plc a.sa -u-rangc to have the 
arJ."~ru::i of J1 '.:: , 853 . 76 po.id i.:1to Car;enters 
;·otor.:; , Labasa no later than the 5th June , 
1981 , !JO 'l. ... r~:.[;cl:l:mt nay be !!lade ... o have 
the vehicle shipped . " 

A further letter o:f 1:::;t July, 198 ·1 referred to non 

pay:-1'3nt '1nd iI1t1ic" ;ed t:mt if -:..10 amo:.-:n ... outo'!:t:..nd.ing was not 

:::;ettl.?u. r:i thin 7 d_ys Carpenters ··:ou.11 rerioscess the vehicle . 

This st3p ims tc.l: !' on 2 1 :::;t July, 1 :)8i . m'1e defcnd~nt 

souc.~t an inj~.ctlon to rGstrain C:.irpcn~e~s from seizing 
nnd. selling th? 7.J icla bu't ~hi::; applica..,ion was dismiosed 
on 6th I.ugu t , 13" ◄ • 

On 14 t!1 /i.ut..,uct , 1981 Carpenters wrote t,o T!ohrur.mcd 

givinG hin an opportunity to re1inance . On 20th September , 

1982 a l __ ~ 1.cr \:as ,·.Ti t"'.,:.m on bchall" of' "'"'oronmed offering to 

pay $G , OOO in c!!sl. aul refinance '!,}.e vehicle once i i;s 

rcp9.ir'3 .. a.cc oati,ractorily corrpletcd . On 25th October , 

1982 L propos~l to pay a lwnp GU.'!l in reduction i.1. the truck 
c .J. l be tlcliv-rcd -:o _ :oha.'"'"'lc d was wri tton on hi3 behalf. 

On 9th I!OvC'l bcr C· rpcntcrs Hro Le to ·.roho.r...m.0d ' o Solie i tors 
indica ~inc ~._._ .. ......... y ,.ould accept i 1 C"'.)O:;i t of $6 , 000 if 

the b~lancc •::a::; ::'inane r:!tl at a r .1 te o.r 1 3. 5 ~ _per anm.u:i , the 

th~n ctu·ren t, r u ta . Thio of fe= r:a:::; not r.cc1...p .... cd by .:ohDJ!lIJed . 
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::Sookinc at tho facts in the most favourable light 

to :,:ohar1...mod 1.:10 arc vnablG to cle-tect GnY evidence t hat 
Ca:"'penter3 have acted inoqui tably . If the vehicle \.Vas not 

s atisfactorily r epaired then r.~ohammed , or those a cting on 
his behalf· should have talren action o.eainst the Insurance 
Co:npunJ. In any ev:)nt v:hen ne{;otiations v;ere taking place 

for re~inancing in October and Novenber, 1982 there was no 

sug:;es•i;ion of the repa irs not being adequate. Carpenters 
:mace u specific and reasonabl e proposal in i~s letter of 

9th Nover:1bor , 1982 and !.1oharnned apparently ignored it . 
At the tri ·.11 rnohaIJIDed call ed evidence from a transport 

officer that there was a crack in the cha ssis , that the 

brakes were: f aulty and that there were other minor :faults 
but that was not a topic raised by Mohammed when Carpenter s 

offered to r efinance in 3ovember , 1982 . The wi tness 
acknov,ledgcd tha·i, it V!OD.ld n ot be expensive to repa ir the 
fav.lt s r eferr ed to by hiM, nor was evi dence offered on 
behalf of' r:oharnmed tho.t de f ects in the vehicle was the reason 

why he di d not accept Carp:::mters ' offer in November, 1982 . 

It v,as further subm.i tted that J.;he provision f or payment 

of $14 , 273 . 28 was a penalty. There may have been r oom for 
such un arg"Ll.I'.lent if Carpenters had been out of their money 
for a period substantially less than 3 years. In fact 

Carpenter s did not r ecei ve the $21 , 000 for the sal e of the 
vehicle until June, 1984 some 2 years after t he las t monthly 

i nsta1-~~nt was due . sv2n if Carpenters had a ccepted the 

earlier offer of $18, 000 there would have been nothing of 

a penal nat ure i n requirinc the full payment of i nterest 
or the aQditi onal su....:. in lieu of interest . It must also 

be obr:icrved th;:1, t -~he Judc;e re.fused Carrnnters ' claim for 
additional interest :for late payment . In deal ing with this 

asp8ct of .,":1e a3.ttcr ;·;e are not necessaril y accepting that 
an nrc;u;n.e.nt could be advanced that the provision for 

pay1:.ent or tho 314- , 273 . 28 was a penalty but ev0n if i t 

cou.ld tho facts do no-:, s11ppor t any clai~ for relief under 

this llo.'J.d in. this a ction. 



It follows that the learned trial Judge was correct 
in disw.s oing :r.:oharm:ns d ' s countercla i n and entering judgment 

a s he did. The a p peal will be d ismissed ·,,i th costs t o the 

respon,lent to be tax ed by the :Jet;istrar . 

. . . . <"?.:~ . . 9. .... !~.~'-.;-A_ 
J udge of Appeal 


