
IN THE FI J I COURT OF APPEAL 
Civil Appe al No . 62 of 1985 . 

Between 
R. v . MINISTER FOR EMPLOYMENT 

AND INDUSTRIAL RELATIONSHIP 

v . 
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>Ir. S . f,l. Kaya & 1•irs .F . Adam ioi: the l{espondent . 

Dace of Hearing 30th October, 1985 

Delivery of Judgment f 'C l~ovember, 1985 

MEMORANDUM BY THE COURT 

SPEIGHT, VP 

Appellant 

Respondenc 

The Ministry for Employment and Industrial Re lations 

appeals against a judgment given by Rooney J . in proceedings 

brought in the Supreme Court by the Fiji Public Selvice 

Association whereby Judicial Review was sought in respect 

of an Order made by the Minister on 18th July, 1984 pursuant 

to Section 6(4) of the Trade Disputes Act (Cap . 97 ) declaring 

the continuance of a str ike by ce r tain members of the 

Association to be unlawful from that date . 

Only or ief ment ion of .:.rite! faces n~ed be ;nade 

Tnere nad been a notified tra<.Je disput:e oei:ween Lne 

Assoc iation and the CAAF (Section 3) as f rom bth June, 

1 984 and the relevant members of the Association went on 

strike on 16th July . It was pro tanto a lawful strike 

(Sec tion 16 ) . On 17th July the ;•.Jini s ter authorized 

the Permanent Secretary to r e fer the s trike co a n Arb itrat ion 

Tribunal and it was so r eferred on that date (Section 6(2}(b)) . 
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On 18th July the Minister issued an Order prohibiting the 

continuance of the strike and declared it unlawful from that 

date. (Section 6(4)l On 20th July the parties reached 

agreement over their dispute and the strike was terminated. 

On 10th October, 1984 the Association applied for Judicial 

Review in respect of the Minister's order seeking the 

following relief : 

II (a) 

( b) 

( C) 

( d) 

An Order df Certiorari to remove to 
this Honourable Court and quash the 
order made by him and referred to in 
the preceding paragraphs; 

A Declaration that (in any event) 
the Minister for Employment a nd 
Industrial Re la t ions acted unrea sonably 
and in breach of the relevant provisions 
of Trade Disputes Act; 

Further or other r elief as this Honourable 
Court think s fit; 

Costs . 11 

Leave was granted on 30th October 19U4 and after 

a hearing, a judgment was given by Rooney J . on 14th June, 

1985. 

reads : 

The c onc luding a nd operative portion of the judgraent 

' ' The Orcie-c is now a spent forc e . t!o 
~,sef ul i)UCpose would be served by making an 
oi.--Jc;: of cert i orari . There is a i; raye c, in 
c'. 1(~ ;1lc:cn1ative , £or a declaration th.ac the 
, !ini_s tcr "aci.E:d Lr:1reason.=i.Dly anJ in breac:1 
of the r2 l evant provisions of :::-1e Trade 
i) i s ~ u t e s ,:-, c t " . I a r; 1 no t 1--l r ep a red t o i s s u e a 
decLn--acion i n that form . 

I GO :10-,Jever dec l are that t!1e Order made 
by ti1e l linis ter in Legal (;oti c e 74 on •.-JeunesJay 
18th ,!uly, 1984 should not have been made and 
was of no force or effect . 

the 
The <1ppl Lc.'.ln t is a\wrded .,l_,cos:::s against 

responden t . 11 
\ 
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The Association had a formal order sealed in the 

fo llowing words : 

'' .. It is this day adjudged a nd declared that 
the order made by the Respon dent (Mini s ter) 
Should Not have been made and was of no force 
or effect and it is or dered that the Respondent 
do p ay the Applicant its c osts of the 
proceedings." 

Jr . Singh appearing i n this Cour t comRenced sub~issions. 

He outlined the history of the ma t ter and moved t:o a 

submission that if and in s o far as the Judge's pronouncement 

purported to declare the Minister' s o r der was i nval i d, ic 

was erroneous . Quest ioned by the Court he agreed that on 

th e two matters on which r elief had been sought the Assoc ia tion 

had been unsuccessful, but he hoped to obtain from the Cour t 

a r uling that in cases of an order made pur suant to Section 

6(4) relating to essential services the r u les o f natura l 

jus ti c e do not a p ply . In particular he apprehen~led from 

the reasoning g iven in Rooney J ' s judgment that there was 

a pronouncement that the Order was void because the 

Association had not been accorded a hearing . As we 

understood it he was endeavouring to have the Court hold 

t hat in "essential services 11 case s there woul d never be a 

right of hearing . 

We indica t ed to Dr . Singh chat in o u r view there had 

been no pronouncement o f invalidity of tne order - f or the 

r elie f sough:: co ;:ha t effect :-,-::! ~1 bes::,ll 1-efused and :: o hol u 

the ord er to 8e L1valid would b2 co11t:1·adictor_>' . ,}c 

sugges ted thac the judge's final word s were an expression 

o f op inion - a repetition of critici sm made in the course 

of the judgmenc t hat the Mi ni ster ought, in the circumstances 

of che case , to have accorded the parties a hearing . 

~Je drew attent i on t o the passage in the Supreme Court 

Practi ce (The White Book ) (1985 ) Order 59 Rule 1 r . 4 . 
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" A eals are aoainst orders, not reasoned 
~u gmencs - Appea ies against t e Or er made 

y the Judge , not against the reasons he gave 
for his decision ( Lake v . Lake [1955)p . 366; 1955 2 All 
E. R. 538, C. A. ) . Thus a party who has 
succeeded in obtaining, or, as the case may be, 
resisting, all relief sought cannot appeal even 
enough he disagree s with the reasons which the 
Judge has given for deciding all po in ts i n his 
favour. Un the other hand, if a party has 
succeeded in obtaining, or resisting, only pare 
of the relief sought, he can, of course, appeal 
again st the order c o tne extent tha c he was 
unsuccessful . " 

,Je also now note a iJassage in ae Smith's Judicial 

Izevie,.J of Administrative Action (4th Ed . ) of particula r 

relevanc e . Under a general heading (p . 499) Classes of 

Cases in Which Declarations Will not be Awarded, the 

following appears (pp . 504- 505) : 

" Where there is no exis t ing justiciable controv ersy 
between parties . I n an action tor a declaration 
under Ord . 15, r . 16, ic must be shown chat "a real 
and not a fictitious or academic question is 
invol ved and is in being between two parties . 11 

Similarly, on an originating summons under Ord . 5, 
"it is not within the provinc e of the court to 
expound obscure p rovisions in Acts of Parliament 
for use in future hypothetical hos:ilicies with 
hypothetical opponents . " And there is no reason 
to believe that a di fferent a ttitude will be 
adopted when declaratory relief is soughc under 
cl,e ne1,,• Ord. 53, r . 1(2) . A declaration 1,1ill 
noc be awarJetl to c1 ~lainciff or an ap~licanc 
w.10 is unable to s11ow c:-ia r 11e is enE,aged in a 
controversy in wnich his legally L-ecognised 
in~eres ts .:1re directly adccteu . Althougi1 .i.c 
is a funcci.on of cl,e ,.cc1_.,-a;:o,-v ju1...,;:,en·_ ::-o 
Jjs ,)el duu;..1LS :11,1... u;1ci2r..::._un~-/ li1 le6al ,t.;]ac.i.ons , 
c,1~ cou L-Ls \1.:.11 nol.-1i1ally 1..,eclu-,e :::o exe,·cis,2 
ju-::-isuic;:.i.on save in a s1.tua:io11 .::.-1u: bears the 
essential charac teristics of a lis ince1.· ,..) cll-.:es. 11 

.Jc expressed the view chat, as t he st r iize was now over, 

and the I iinister ' s order had no longer any effect on enc 

parties , chere was no longer a li s. 

After caking time to conside r his position 

Dr . Singh advised the Cour t chat he accepted that 



there was no o r der in the true meaning of that word made 

against his client and he now accepted that it was an 

expression of opinion - accordingly he wished to withdraw 

the appeal . 

Mr. Koya however wished to oppose this course if 

the withdrawal was, as he said , a conditional one. He 

claimed that he had an order in his favour, and he wished 

to be heard in full to persuade the Court to make 11a 

declaration of future applicability" - he clained to 

be entitled to an opinion on an issue of law - namely 

that t he rules of natural justice always apply before 

a Sec tion 6 (4) order can be made - t he converse of 

Dr. S i ngh 's submi s sion . 

In particular he relied upon a later passage i n 

de Smith (L+th Edition) a t p. 508-9: 

"An issue that could have been made the sub j ect 
of a n action for a declaration may cease to oe 
justiciabl e because the situation on which a 
claim might have been rounaed no longer exists . 
The courts will concern themselves only with 
living issues. But e ven tni s r ule appears to 
□e subject t o a limiteu exception : if proceedings 
r ai se an imporcau: ques ti.on of l aw , a c ourc 1nay 
i ,1 i cs ci i sc retion award an aevroµ r lately fra med 
dec l aration , al thougn by the tir,1e judg,11ent is 
delivered tne issue lws ceased t o b-2 a live one 
inter par:=es . " 

ap~l icai1.:_ li ty i n fu~-ui:-e cases . 

t-ace <.ii1d cc-rt:;iinly one could 11ot f.:c.rn12 2 c,.--es tlon co 

cover all cases of t i1e l'iinl s ter's liu:.:y w:1en faced \,1ith .J 

.:::>CC~ion i:;{2) ( iJ) situJ.tion . IndeeJ in t:1e judgr;,ent of the 

------
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" It was in my v iew c ontrary to n a tura l 
just ice for the Miniscer to have made the 
Order in thi s case without first giving the 
Association the rig ht to make representations 
agains t his doing so" (Empnasis added ) . 

This accords with our view tha t whatever the 

meaning of the supposed dec l aration, whether it wa s 

an order, or an ex?ression oi o~lnion , it ~elated co 

:,1e i->.:1:·cicula.::- sca:::ute anJ tnc r_,a~· ... icular circu,nscances 

w!ticn l1ac arisen . 

Profe ssor l.~ade in the Fifth Edit ion of Adr.1inistracive 

Law (p . 472) says : 

" On t h e other hand , it mu st be e mphasised 
that " it is not pos sible to lay down rigid rules 
as to when the principles of natural juscice are 
to apply : nor as to their scope and extent . 
Everyth ing depends on the subject-mat t er . The 
ap?lication o f natural justice, resting as it 
aoes upon statutory implication, must always be 
in conformity with the scheme of the Act and 
wi ch the subject- mac ter o f the c ase . In 
the application of the concept of fai r play 
there muse be real flexibility" . 

Even in the most powerful (an<l most recent) 

pronouncements on c he right to a hearing - and in a 

case v ery similar to the presenc - Lord Diplock has 

~~:.1 ic.J 

· ' b ll" i t t .:i 11 y -2 v t .! ,, .._ , J, l .J i: ~1 i · o c t2 u u ~· e ,., i 11 s"':.. i s i _)1 

::-. ih.! puDllc law /1::'CjUire ,nent oi i-Jroc~.__:ural 
p ro~riecy deµen~s on cne suojecc mat:er of 
the decision, ttH:' ex~cut.ive iuncLions o f 
the decision-maker (if che decisjon i s not 
that of an administracive tribunal) and the 
particular circumstances in whi cn the 
deci sion came to be made . " 

Coun c il of Civi l Service Unions v . ~inister 
for t he Civi l Service (1984) 3 All E . R . 935@ 
951(j) . 

The foregoing is an amplification, as we promised, 

of the reasons we gave in Court for allowing the 

wi thdrawa l of the appeal a n d f or refusing Mr . Koya ' s 



7. 

request to argue the matter in full. 

We said then and we repeat now that whether or 

not there is a right to be heard befor e such a Minister's 

Or der is made will depend on all the circumstances, 

including particul arl y the events immediately prior to 

it, and the urgency of the situation. As the issue 

between the parties was no longer a live one, this 

Court would have been embarking on a futile, indeed 

an unhelpful course if it endeavoured to make a 

pronouncement of what might be appropriate in different 

circumstances, and indeed Rooney J. would have been 

justified in refusing to proceed to a hearing. 

Mr . Koya asked f or coses. He is entitled t o an 

order, and costs will be awarded to the Responden t to 

be fixed by the Registrar. 

1,/~ ) 
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