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JUDGMENT OF THE COURT 

SPEIGHT, VP 

In an action in the Supreme Court sitting at Suva 

the Appellant ( Mani) had claimed from the Respondents the 

sum of $ 1 24,500 alleging .that he was entitled to that sum 

as commission earned by him for negotiating the sale and 

purchase of the Respondents ' shares in Bay o f Islands Hotel 

Com?any Lirni ted by a Hong ~Con6 bus i nes srnan rlr. :-lanu:na n Prasad. 

Rooney J. heard the case, rejected the claim and gave 

judgment in favour of the Respondents . Mani now appeals . 

The transaction was not a particularly complicated 

one but ther e was much conflict in the evidence given by 

various witnesses as to the role played by the Appel l ant , 
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and the relationship if any between him and the Third 
Respondent Gregory Lawlor wh0 acted for an_ o~ behal: 

of his co-shareholders: the other Respondents. 

The learned Judge , in a lengthy judgment detailed 
these conflicts. and obviously uas much t-::-oubled as to 
where the truth lay for he said : 

"I ar.i of che op1n1on tnat none of the witnesses> 
with the exception of Jamnadas . has given 
cviden~c \'hie:, :. s entirel~ ::-:-uchful ''. 

Jamnadas was a solicitor who had some brief part 

in th~ af1~ir but ni~ evid~nce was of limited scope and 
die not carry t:he matter on~ ,idy or i..,1e ot..ner . 

The following outline is taken (with some editing 

and acidicion) from ·1r . Singh's admirable written submissions . 

The Bay of I sl,mds Companv Limited ( " the Comoan) ") 

owned the Tradcv.•i nds Hot el at.: Lann t:ogethcr with cert fl in 

land and other as~ecs connecte~. cn~rewith . The respondents 

were shareholders in the company. The shareholde?:"s had 

decided to sell thei1· interest some three (3) oi- four (4) 

years prior to l9bl . 

Sometime in 1961, the shareholde:s had given an 

option to pu.:chasc thci r shdrel:> in the Company to certain 

Hew Zen)and investor., . Th1.: option was to expire• at c11e 

~nd o~ Augus~. ~9 1 . 

In 1981 :lanum~n P;::irshod ( 11 Pc31·sh.:1d''), ,1 busincssrnun 
frorn Hong Kong, b ca,1e int.crested .1..n 1m.<....,t1ng 1 n l·iji. 

Pa::-shac ha e n-lic r 1t \livekanand Sh3rma (''Sharma") at 

various places overseas. In August, 1981 Pirshad telephoned 

~harma nnd asked Lo 11nd him a notc l in I ij1 which wah for 

~ult=. As .. r,_.-sul t of en s call, ~narr.ia conloJct_c the 

Appclla~t, a Real Estate A3~nc, wh~ then com en ed mal.!ng 

enqu iries for pos sible prope rt ie s t o refer t o Parshad. 
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The appellant had earlier heard rumoursthat the 

T~adewinds Hotel was for sale. He contacted the Hotel 

to check on its availability and was referred to the 2nd 

named respondent, who in turn informed him that her son 

Lawlor was the person to deal with. Lawlor was at that time 

away on a fishing trip. 

On 10th August, 1981, the Appellant met Lawlor at the 

Hotel . Indeed his first approach (as the Judge found ) wa s 

to rouse Lawlor from his bed late at night and endeavour 

to obtain a written authority t o sell, which was refused. 

On 11th August, 1981, Parshad arrived in Fiji and 

checked in at the Tradewinds Hotel . The Appellant informed 

Lawlor of Parshad 1 s arrival . 

The next morning the Appe llant, Parshad and Sharma 

went to Lawlor's office . Appellant had also taken Parshad 

to view another hotel near Nadi, but Parshad had not been 

interested . 

In the course of the next few days, negotiations and 

discussions took place between Parshad and Lawlor and 

Appellant was p r esent at most or all of these meetings . 

This was not unnatural for he had been engaged by Sharma 

on behalf o f Parshad. 

On 17th August, 1981, Parshad, Lawlor, Sharma and 

Appellanc were pr esent in the office of !-lr . t,)ichael Benefield 

at i·iessrs nunro, Leys & Co;,1pany . Agreement was imminent and 

the p rice was attractive to Lawlor. Appellanc raised the 

q ues tion of his commission and Parshad said he would not 

pay it . This l ooked as if it would be a stumbling block 

and the Judge h as found that Lawlor, fearing a break down 

in negotiations said to those present that he would look 

after the Appellant's commission. The Judge has found 

that this undertak ing was given not to the Appellant but 

to Parshad, and no amount was mentioned. Appellant has 
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subsequently made demand but Lawlor has not paid. 

The trial Judge held : 

(a) that there had been no engagement by Lawlor 

of Appellant prior to 17th August; 

(b) On 17th August there was a promise by Lawlor 

that he would pay Appellant, but no consideration 

was given at that t i me by the Appellant in exchange 

for the promise, and anything then said by Appellant 

would be defeated by the doctrine of past consideration. 

On appeal Mr. Singh advances his submissions under 

two grounds: 

"1 . That the learned trial Judge e r red in 
law and in fact in holding that the 
Appellant had failed to establish the 
existence of an agency agreement prior 
to the meeting of the 17th August, 1981 
in light of the evidence accepted by 
His Lordship; 

2 . That the learned trial Judge erred in 
law and in fact in holding that the 
Respondent's (Lawlor's) undertaking 
to pay the Appellant's commission was 
gratuitous and not supported by any 
consideration." 

Under Ground 1 

rlr . Singh nas carefully examined the evidence . 

He accept s as he must the specific findings of fact 

expres sed in the judgment, but submi ts that this court 

is free to draw its own inferences based on those primary 

f indings and he rel i es on the well- known authority of 

Powell v. Streatharn Manor Nursing Home (1935) AC 243 -

a case frequently cited and adopted by this Court. 
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r. Singh's submission is chat the judge has found :-

(a ) Appellant was at the nee c~ng o= 17th Augus~ and his 

presence was not refused there; 

(b) He was not a frienc of the parties buL an estate 

agenc interesteu in tnc ::.ransacrion; 

( c ) Lm.lor under:ool-:. :a pn·,• n?pPilan::.' ... con:"";1issior. -

.: ma'.:tct wnich was being v~·Lssed upon th~ :neec:ing 

by A??ellanc and whic~ Lawlor h~~self sa:d in 

evidence \:as a ~a-;::t er he \;isnec. to have clari.f ied . 

111 

From che facts it is sub~itted cha::. this Courc should 

dra\,; th 0 inference that La\.;lor' s undertaking presupposed 

some arrangement or- contracL between him and the Appellant , 

and tne undertaking ~as ar ~d~ission ev:uenci1~ t~e ~rio~ 

agreement . Nr . Singn's submissions were made succintly 

but witn claritv . However we believe that :hev are 

~:te~µt1ng ::.o pe~sudde us ~c conclusion 1:~icr are contrc~y 

to factual findings not merely to inferences so based . 

The learned Judge spent raany pages settin~ out che 
conf licting versions of events glven by the witnesses on 

Luc~ 5ide and said ho~ difficult i: ~2s Lo =inu ~~e exacc 

trucn - and nc expressly s~1d that none of then1 (except 

Jamnadas) was totally trutliful . Bu: he then sets down 

1..1c'h Cv.ic:usic,ns as he cou ... li ::-each 

,1e commences ll1.:it pa,t: 

of :-ii~ conclusions { ..it: p. l ~v ) \..'itt. t:ic \!1...1:.-d.s: ": have 

no dou )~ ~:.a .. .. . " 

The crucial matters so found are (us::.ng the Judg~'s 

t--·ords) : -

The Appellant sought: out La\:lor and 

begged to be given written authority t o sell 

and was refused . 
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The Appellant although rebuffed decided 

co stay in the negotiations in the hope that 

something to his advantage would emerge . 

The Appellant failed to establish the 
existence of an agency agreement between himself 

and the Respondent prior to the meeting of 17th 
August . 

On 17th August Parshad raised the question 

of comillission and said he would not pay it. 

Fearing the loss of the sale Lawlor told 

Parshad he would pay the Commissions to the Appellant . 

There had been no request by Lawlor for the 

Appellant to play any part in the negotiations on 

his behalf and there was no underscanding between 

::ner.1 that: he would pay anything "nor" said the Judge 
"could such be implied . " 

Now ic can be accepted that given established facts, 

an Appellate Court can draw inferences - and perhaps an 

"implied promise" could be a matter of in~erence . Bue in 

circumstances such as these the "implication" means 

something which oath men would understand had arisen from 

the course of dealing between them . That must be a matter 

of deciding ~ha~ :_n their dealings. fron .-:hat nad been said, 

fror: t:ne \Jay c11ey reac.::e,_ to eac,1 o:::ner, f rcr;; :.:t1<,!i r conduc c 

inter se: it was clear to each thnt: they were acting on a 

common chough unspoken understanding . A pronouncement that 

there was no such under standing made by the Judge who has 

seen and heard them giv e evidence is as much a conclusion 

of face as a finding of what words were spoken between them . 

This Court could not reach such a conclusion in the [ace of 
the Judge's finding that there was : 

(a) No prior agr eemen t; 

(b) No prior understanding . 
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Ground 2 traverses the same factual material but 

deals with the legal situation which can arise in "past 

consideration cases!! . 

Mr . Singh has accurately discussed che scope of: 

Lanleigh v . Brathwait (1615) ~ob . 105 

re Casey ' s Patents, Stewart v . Casey (1892) 1 Ch . 104 

Casey v . C . I. R . (1959) i~ZLR 1052 

re 1,: c Ar d 1 e ( 1 9 5 1 ) Ch . 6 6 9 . 

and other cases . 

The principles to be derived from these are set out 

with clarity in Chitty on Contracts (25th Ed . ) at paras . 

162- 165. 

In para . 165 it is sai d :-

"Past act d one at prornisor's request . Even an 
act done before the giving of a promise to make 
a payment can be consideration for the p r omise 
when three condi t ions are satisfied . First . the 
act must have been done at the request of the 
promiser; secondly, it must have been understood 
that payment would be made; and thi r dly, the 
payment, if it had been promised in advance, must 
have been legally recoverable . In s uch a cas e 
the promisee is , quit e apar t from the s u bsequent 
promise , entitled to a quantum meruic for hi s 
services . " 

The same matters have bee,1 recently summariseci to 

the same effect by Lord Scarman in delivering the opinion 

of the Privy Council in Pao On v . Lau Yiu Long (1980) AC 614 . 

If we refer back to the factua l matters discussed 

under Ground 1 we see that t here were findings of fact fatal 

to the appellant on both t he fi rst and second requirement s 

referred to in para . 165 - namely, there was no request 

by the prornisor and no understanding as to paymen t . 
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Finally Mr . Singh submitted that this was substantially 

one transaction, in the way in which that matter is discussed 
in Chitty at para. 163. 

But here there were distinct stages in the transaction 

a clear separation of events prior to the 17th of August, as 

against the matters which developed on that day, and this 

differs from the example given by Chitty of the handing over 

of a guarantee immediately after the purchase o f goods. 

Finally one notes that in all cases the consideration, 

if it existed, mus t pass from the promisee. The consideration 

on the 17th August, which is the only transaction which could 

sustain the claim on the facts as found, was the agreement 

by Parshad to buy the shares. We do not speculate what the 

result might have been had Appellant sued Par shad for payment 

for his activit ies in finding him a sel l er, and Parshad had 

claimed an indemnity arising out of his dealings with Lawlor 
on the 17th August . 

It will be seen that we are in broad agreement wi th 

the conclusions reached by Rooney J. There was no 

engagement of appellant by Lawlor prior to 17th August, 

and no consideration which would sustain the alleged 
promise of that date. 

The appeal is dismissed with costs to be taxed if 
not agreed. 

Judge of Appeal 


