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JUDGMENT OF THE COURT 

SPEIGHT, VP 

This appeal is against an order for possession 

given in the Supreme Court of Fiji on the 2nd of April, 

1985 by Mr. Justice Rooney . Proceedings had been taken 

in a summary way pursuant to Section 169 of the Land 

Transfer Act Cap . 131 . As is of course well known to 

practiti~ners in Fiji, an originating summons may be 

issued under the Land Transfe r Act claiming possession 

of land in certain circumstances including cases where 

the term of the lease has expired or a notice to quit 

has been given . The operative procedure is governed 
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by Sections 171 and 172 which for present relevance read 

as follows : 

"171. On the day appointed for the hearing 
of the Summons , if the person summoned does 
not appear, then upon proof to the satisfac
tion of the Judge of the due service of such 
summons and upon proof of the title by the 
proprietor or lessor and, if any consent is 
necessary, by the production and proof of 
such consent, the judge may order immediate 
possession to be given to the plaintiff, 
which order shall have the effect of and 
may be enforced as a judgment in ejectment . 

172. If the person summoned appears he may 
show cause why he ~~fuses to give possession 
of such land and, if he proves to the 
satisfaction of the judge a right to the 
possession of the land, the judge shall 
dismiss the summons with costs against the 
proprietor, mortgagee or lessor or he may 
make any order and impose any terms he may 
think fit." 

In the present case the record shows that the summons 

had been issued on the 8th of March and served promptly, with 

the date of hearing being the 2nd of April which allowed the 

appropriate sixteen days before return, as required by 

Section 170 . The summons had been supported by an affidavit 

from the present respondent who was the landlord . In this 

he deposed that : 

(a) The present appellant had had a lease of business 

premises in Labasa which had expired on the 31st October, 

1984; 
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(b) That on the 30th of January, 1985 one month's 

notice to quit had been served; 

(c) That he had the written consent of the Ministry 

of Lands to take eviction proceedings; and 

(d) The defendants (now the appellants) had failed 

to vacate. 

The record also shows that on the 2nd of April in 

Chambers Mr. M. B. Patel had appeared for the appellant 

and Mr. V. Kapadia for the defendant. The operative part 

of the Judge's notes reads 

"Order as prayed. Adjournment refused." 

From this decision the former tenants now appeal. The 

record both in the Supreme Court and in this Court is 

entirely lacking in any note of what material the appellant 

could have relied upon, or can now rely upon, to show cause 

why possession should not be given. The complaint which is 

now made is that counsel for appellant had asked that the 

matter be adjourned for 14 days - or even 7 days - so that 

some steps could be taken. There was a difference of 

opinion at the bar before this court as to whether this was 

in order to "file an affidavit" or "to obtain instructions" . 

It was submitted that it is the invariable practice 

in such matters for the Supreme Court to grant an adjournment 



4. 

on request if counsel appears. We have listened to this 

submission and made enquiries as to recent practice. It 

certainly could not be the case that counsel could obtain 

an adjournment as of right by merely appearing for Section 

172 indicates that if the person summoned appears, he may 

"show cause". It is accepted that in many cases counsel 

will not have had time to get complete instructions or to 

file any formal documents and it is not the case, as we 

understand, that Judges have a fixed rule that an affidavit 

must be filed before the hearing da te. I ndeed there will 

be some cases where a defendant not knowledgeable in the 

law wil l appear in person , and we are confident that in 

either case counsel or defendant in person will be given 

a sympathetic hearing if he can indicate that there is an 

arguable defence available . 

But it must be understooJ that this is a ~u1i1inary 

proceeding designeJ to avoiu delay. lt is not like a firsc 

call , or a day-for-r,1encion, wneu a nu1n::ier of len~cny ana 

defended cases are put into the list purely to mai-.e fixtures 

which the proceciun.~ w;_is d<~visecl . One 1nust pay regcJ rd to 

tt1e phi:-ase "the uefeneiant n1c;1y snow cause'' . ln tt1e presenl 

instance not only was nothing of any substance apparently 

µut before the Judge co indicate that adjournment would 

serve son,e bona fide purpose, bul tha t situation still 

exists at this stage, many months later . Nothi ng has 

been put in front of us to in~icnte that there could have 
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been an arguable defence. In other cases we have received 

an affidavit or some material explaining some misunderstanding 

and demonstrating a possible defence of merit. 

At best we have been told from the bar that there is 

a claim that there was an arrangement for a renewal of the 

tenancy . It was said that "there had been receipt s given" 

but counsel was not armed with any such d ocument nor a ble 

t o tell us what they mi ght d i sclose . In o rdinary ad journmen t 

cases o f wri t s of s ummons wi t h prope r ly s truc t ured defences 

a j udge wi l l doubt l ess note t he rea son for r efus i ng an 

ad j ou r nmen t , and these ma tter s a r e always appealable . But 

the decision especial l y i n summary proceedings is a ~atter 

of discretion and it has not been shown here that the discretion 

was exercised on a wrong pr i nciple . Indeed we have looked in 

vain for any wisp of evidence put forward to show cause. 

Counsel shou lc..l be a 1 e r-t to the fact that in this procedure· 

they should, if Liley are aµpearing on the first cwy, L>e able 

to put some mc1 t te r of weight forwa nl to r-,ersuacle the Juci6 e 

that an order should not be made, or at least that something 

1.Jill oe forthcor:ing so U1at. ,Hljournrnent i.s cal I'-'(; fo1· . 

Appeal 1s dismisseJ . 
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