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T1·_is is un a}.;:peal against an order of t:le 

S-1:;;irer:1e Ccvi·t , Suve, :!.~efusin@ a decl 8.ration the t the 

n:arria{:;e of t:1e a :1pellant ' s son , a ninor , solea'l'lized 

by the J.egistr[;.r - Gen e ::-::..1 v12.s void . 

It is c Ol:'2I!On g-roui1d. t l:o. t -tl1e a:ppell::-!nt \':2.s 

o:pposec. to the r.:1.arria 6e and tho. t h is son , 1:oham.1ecl I :;:b ::: l , 

applied. to a :.:acistrate for consei:t uncler section 13 of 

t ' ~- . n.e i• .• arriace Act Hhich :provides th;:: t the I.:agistrate 
11 s ho.11 ;nakc inQ.uiry on oath as to t:1c f acts 2.nd 

circumsta11ces of tl1.e case" ancl that he oay then give th0 

rec;_uired consc:'l.t to the uarrio.c;e if satisfied t t!2. t the 

:parerit hs.cl 1·efused :::.uch consent t,mreason2.bly . It is not 

clear from the p8.:pers filed in the Suprcne Court ',-!hat 
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inquiry , if any , tree I.:aci stratc 1.eld but -i.he a ):pollant , 

a t any rate , ..-:as accorded no h e2.1~:;.ng at all and ·.}C.S , 

t h e ref ore , in n o position to advise the I',~a gistrate o:: h is 

reasons for refusal. 

The appl icat:.on for consent v,as made on the 

prescribed f orm the bottom half of nhich conta ins the 

consent t o be siG11ed by the r..:agistrate . This was duly 

signed but many of the detail s r equired to be fil1 e d ~ere 

left blank. These , however , appear in the top-half of 

the form containing the application. 

On 31st t:Iay , 1984, the marriage betv1een the 

parties Y:as solemnized by the Reg istrar-Genera l who accepted 

a nd fi l ed the Kagistrate • s consent . Mohammed Ikba l was 

then 19 yea rs 9 months of a 6 e and the bride , Araeeta Bibi , 

23 years . 

There i s n o all egation against the Registr ar

General of non- cor.1pliance with any fon:iali ty required under 
t!1e Harriage Act . The appellant ' s sole subraission here is , 

and Vias i n the Court below, t hat "Lhe form o:f the consent 

shoul d have put the :2e6 istra r - Gencral on inquiry a nd tha t 

h e should have hel d his ovm investigation into the :c:ia.-~te r 

before accepting it . 

Le3.rned Counsel for -'.:l-.:.e a ::_;pcl1r.mt , ~-oucvcr , 

o :.· the consent by the T,:a&;ist~tc ancl t.b.z.t "!;l-10 Su:;;,rerne Court 

shoulcJ. .r.i.2.ve quashec. i t s o th:;. t a proper inq_uiry mil;ht have 

been hel d a~ain w1dcr section 13 o.: the Act . There is 

considerable force i n t.hc.t subTiission a s t.he l earned Jude;e 

vJOulcl himself a ~;pee.r t o l,a ve accepted in t!:e Court belov: . 

Ho applicQti on to tb.[;t effect , l.mvcver , nas r~de between 

the granting of t he c onsen t and the solemnization of the 

rJG.rriagc . It is not seriously challenccd ~chat a r:c.rriage 

was entered L1t o by the parties believing thc. t t hey l:a.d 
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obtained a valid consent 'Nhich belief was also sh2.red 
by the Registrar- General. 

Can such a marri aee be held void under the 
:r.::arriage Act , even if there was a serious i rregv.la ri ty 
affecti ng t he val idity of the r equisi te consent? The 
learned Judge answer ed the question i n the negative . 
He sai d :-

"Mohammed IkbaJ. and Amee t a Bibi, both 
having power to contract a val i d 
marriage , voluntarily went thr ough a 
proper marriage cer emony. They thus 
becawe IJarr ied to each other, I hol d , 
notwithstanding the absence of 
parental consent or proper judi cial 
consent . " 

He consequently declined to decl are the mar riage 
void . Having co~e to tha t decision he saw no good purpose 
in making the other two decl arations sought by the appel lant 

viz . t~:.a t the I.agistrate ' s pu..rpor ted consent was no consent 

in lav1 and that tn.e denial of a hearing to the appellant 
I!lade the purported consent null and void . 

·;te accept the appellant ' s su1xn.ission that he vra s 
entitled to u hearing at any inquiry held under sect : on 13(2) 

o:f t.he J\:ai~rie.ge Act to deterraine the reasonabl eness , or 
c-:~!erriise , of ?:is refu::;a l ;:.:.nd t:e.t, in an appro_pric.te case , 

he v1ou.lc. hc:.ve s. va lid ci~o 'J.I1d f or c.hallenc in,:; t he outc o;-;:e of 

such aJ1 inqui ry . ·:,'e are , hov:ever , unable to acce:pt t.ha t 
t l-:is is Su.ch a case . I.'.:a:rriage hc2:·e has been soler:mized and 

registered. Its validity COJ111.ot non be upset by bringinc 
i n to question the procedural propriety of an inquiry leading 

to the £";runtinc; of the necesso..ry consent. 

In The King v . '.I'he Inhabta.nts of Birningham. 
(8 I3&C 30; 108 E .TI . S54) it rms held thnt disobedience to 

cli r ectory provisions of the r.:a::-riai;e .t•.cts of Eni:-;12.ad did 
n ot i nv:ilido.te ti·1e result i nc 2arriace . In our vL:m , the 
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sane r esult is achieved by section 38 of the I~arriace 

Act of Fiji which provides :-

" Every marriage duly sol emnized 
under the provisions of this Act 
uniess therein express ly declared to 
be void shall be deemed to be good 
and valid in l aw until the contrary 
be proved. 11 

Section 13 of that Act does not expressly decl are 

a marriaee void for non-compl iance with its provisions . 

The introductory words of ti1at section are :-

"13(1) If either of the parties to a 
pro9osed oarriage is under the age of 
twenty- one years , such marriage shall 
not be performed without the prior 
consent of - 11 

In t ~e absence of any express decla ration re~uired 

by section 38 , ti1ese v,rords must be construed as being merely 

in the na.tu:.~e o:2 e. direction to narriage officers authorised 
unde r the Act to sol e~ize :.'l.a.rriages. A r1arriaCTe , therefore , 

entered i r:..to by parties vi.ho a::.~e of marriaga.ble aee under 

section 12 o:: the I.:arriage Act rer.ains a valid marri ar;e 

clespi te fuilu.:re to comply w·i th the procedura l req_uircl'.:":ents 

l a id dorm in scct~o:i 13 of t:1~ t Act . 

In enacti;.:._:; section 3e of the !2a.1~riaGe .'.ct , 

.::;:::..rli~-~eat r..-::.::. "v be t 8.;:e:1 to ;:.:.;.ve i n-tended t:.:::."'i; ~ co:i.1t:!:'~ct 

o.: n~1.z·:::::·iLi.t.:;c solemnly entered into shoul d. not be 2.voicled. 

by p:.::.r "',.,ics ti'lcreto exce:9t in vc :!:'y s:;'.)ecial , -:..:1.d. e::,::)rcssly 

stated , ci:'cu:u::;t::..:.nces . The injuncti on nuot , in our view , 

a.1j:ply ·,\'i tl: ec..:_uc.1, if aot c:reo. t c r , force to c person not 

'.'le are , t}:cref ore , tt..'1a ble to uphold o.ny of tl-:.e 

tr_ree L;Toi.md:::; of a.ppc...:.1 v:ilic.h are the 32.LlC c.s these on 

wLic}1 clcclc.rc.tions v✓e :::e sm1,:l:t fror:1 the 3upre.oe CO\u·t . 



a pclla11t ' s i:;rieva~1cc , reco0,1iocd by the Co~t ·.:c cer..uinc , 
h,1s re:r::lllined unre~eclied and he should , the ref o-·c , not be 
~cru:.lised ~or seeki~:, relief. Counsel for tbe 2c&istr:..r
Gcnerul concedes serious i rre&'.ll~rity in the conduct of t he 
rru.:t;isterial inquiry - and has mo.de n o comncnt on the 
appellant ' s s~bnis~ion as to costs . 

~:e thore:Zore , co~::;ider it appro:pric.te th.:.: t , in 
~he c!]cci::.l c:..::..·ct...:!staaces of tb.is case , -t!:e!'e shou.l=. be 
no order ~or costs . 

·ri d) K"· L 4 . . . .. ...... ~- : . .. . . . ..... .. . . 
( . . - :. I. 


