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The appellant vras tried by the Supreme Court, 
Lautoka , on a charge of robbery with violence . At the 
end of the sU:nming- up two of t:ie three assess ors advised 
tL.e l earned Judc;e that the accused v;as not guilty; the 
third found h i m guilty. The l earned Judge rejected the 
majority opinion, convicted the accused a nd sentenced 
him to 3 years ' imprisonment. In his judgment he said: -

"In view of · the overv:helmi ng evidence 
on bc:ial f of the Crown I find it 
difficult to describe t he majority 
opi nion a s other than perverse . " 

The a ppellant appeals a5ainst his conviction 

on the following Grounds : -
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II 1 • TIL:..T the l earned tria l Judge ----,,,...--
disagree d 1,vi t h t he !!'.a jori ty 

2 . 

opinion of the Assessors and 
convicted, t he Appellant without 
Biving sufficient and or cogent , 
r easons for the said disagree­
ment and conviction. 

TliAT the learned trial Judge -----erred in not considering the 
contradict Or".f na tru:·e of Prosecu­
tion evidence and failed to 
properly take into account the 
alibi of the appellant. 

3. THAT the learned t rial Judge 
----..f~a-il-ed to properly direct himself 

on the questionable evidence of 
the i dentification of the 
appellant by the complainant. " 

Some f acts of the case were not in dispute. 
Abdul Razak , a shop-keeper near the village of Momi , on 
18th January , 1984 , at about 10 p . m. heard a noise and 
went out to inspect the area where he kept several drums 
of diesel oil. A man sitting next to a drum stood up 

and attacked him with a knife. A struggle followed 
during v:hich Razak received a few injuries . Anoth er man 
cnne t o t he intruder 's help and the tvfo then ran away . 
I1ea-r the 44 gallon drum v:as a smaller drum into whi ch a 
few gallons of oil had been syphoned throu.:;h a hose 
which was still in pl ace connecting the two drums . In 
a ddition , Razak f ound a pair of pliers, a knife sheath 
8.nd a woolen cap which had f allen of f his assailant 's 
he2.d during the s truggle. 

The sole issue at the trial was the identity of 
the assailant . 

In disagreeing with t he najor:.ty opinion of t he 
asses sors the l earned Judc e said :-

" Abdul Razak's evidence was 
cm:lpletely unshaken. Ee had a:--.1ple 
opportunity to iden.tify t he accused 
whom he had lmown well before. In 



my opinion he did not in any way 
try to exa,;gerate in his evL-:.ence, 
he did 1 .. ot try to implicate anyone 
else, just because his wife thought 
she r ec ognised the man who came to 
help the accused. Even on its own 
Abdul Raza.k 's evidence would have 
constituted good grounds for 
considering convicting the accused. 
Together ~ith it there was the 
evidence of Peniasi Naqau. Peniasi 
may not have been a good witness, 
his story may well have understated 
his own part in the affair, but his 
evidence was not negligible, certainly 
not when taken with the other evidence. 

Then there \;as the overwhelning 
eviQence of the confessions in both the 
interview record and the charge and 
caution statement. I totally reject the 
accused 's staterr..ent that he never said 
the things r ecorded. I totally reject 
the suggestion that these statements 
were merely written &own and he ;;:as 
asked to sign and did sign without 
k .... 11.owins or being told v.;hat he was sicning. 

The i:1juries found on the accused of 
c ourse Y:ere entirely coEsistent with the 
accot,mt given by ,:lbdul Razak . 11 

The l ear ned Ju.dee viov..ld appear to have pl aced 

conplete reliance on. :12.zal::: 1 s eviC:.er..ce who had knov,n the 

a J>pellant well end r-1;·w 2,a d. resisted the assault a t close 

q_ua::.~t ers . Ac cordi::.c to :.:_j.s cvi:::.e21ce he :first san his 

~1s::.2 ilar..t in -~;"e fl ::.~sh li, ht of .:.-1is to:::·ch . '.i'he l atter 

tLc:n. ~·.:.a•i t::1e v,oolen cap ~,tllc-;d c.0°.-1:1 j_:::trtly coveri n.5 l:is 

eyes . ·. r'i thia seconds ~::e intruder a ttuckcd .him. and h e 
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lost !cis torch . Dv.rinc; t he e nsv.in.g struiZ:;;le the intruder ' s 

co.p :f cll o..Cf . It is ;:ot cl30,:r h on E,Ood t l'1e li01-t fro,.: 

t1 .. c electTic bulbs ,_-;us v:he""~e t i.1c struzglc took pl ace , "but 

.J.uzak ' s evi2.e1-;.ce j_ndica tes t :1c.1. t ~--is r:ife who had. vla tcl·:.ed 

the episode from the shop v eranda}~ l'12 d named as one of the 

assailants a pe:,:son y1ho vms ::ot i nvolved at all. ?..azak, 

::-.. ov;ever, insisted t}:;at he v,as n ot cistaken as far a.s t h e 

appellant -.-:as concerned. Dv.ring the struggle , h e said, 
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he had bitten him t~ice , once on the left index fin cer 

and a 0ain on the chest. ::::e Yic.S c ert~in i t ,.-aEJ "le .ft 

index f .:.nger" .:.nd "chest on tI1e ri&ht- :1c::.nd sicie". 'l'he 

ri-:.edica.l examination found no rnarl{ wh~tsoever on the 

a ~:pellant ' s chest. There was inji.n-y to h is l eft i ndex 

fin.;er which the a :::;pellant s &i d he 21ud received fros a 

hm'llTier while repairing h is iron roof . Ther e was no 

medical evidence to show that the injury r,as caused by 

teeth and not by edges of corrugated iron. The me dical 

report merely said "sharp object" • 

. Lccording to Cpl. Prasad , the investigating 

officer , he and Constable Sairusi went to Komi village 

early that ~orning and visited several houses looking for 

the appell ant. The appellant• s evidence is that he v,as 
asleep in h is uncle's house, also named Emosi . At any rate , 

no attempt would appear to r..ave been na.de to arrest or 

locate n i m all day on 19th January, 1984 or on 20th • 

..Appellant came to the police station of his mvn accord 

in response to a messag e l eft with his father on the nicht 

of 18tl:/19th January. Learned Counsel subni ts , v,i th some 

force , t L.a t at the.t stag e "i:!1e appellunt must have been 

one o:f several persons the police wished routi:iely to 

interview. If so, he sub!::its , tb.e police could n ot h ave 

been cert2.in of "'c.he assailant's i u ,:::nti ty fro~.: t h e 

informa t::.on furnisJ-~cu by ~:.azak . 

_\s f or tl~o i11jv.ri cs on r.;i.icl1 t:le l ea1~:1etl Judge 

placed relia21ce in :-_is jud.[.:::.:cnt the evidence d o0s :;.1ot 

bear oat h is statcrne~1 t th,..:t they \-ver·e "entirely c onsiste;_1t :i 

v:i t:~ t.he account g iven by I-?.a 2ak . 'l'here was nothing in the 

:.iedical report to s upport his :positive 2.nd repen t ed 

ncs ertion that he had bi ttcn l:.is assailant on the chest . 

As f or Peniasi Haqa u the l earned Judg e did. re .:.:;ard 

him a v:i t ncss of doubtful relia.bili ty but still accepted 

his evide:.-,c e as 11not nei3licible 11 when treated in the li5ht 

of t:1e other evidence . ~e say n o Dore about him except t o 



point out t hat if he was the person who had alleccdly 

freed the assail ant from Raza.k ' s crip , a s the l earned 
Judt:;e would appeur to have accepted, he, apart fro:r:1 being 
uncreditworthy , was a l sc an accomplice . 
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There was t hen the a l leged coruession rr:.ade by the 
a ppellant dlll~ing the i ntervi ew vvi th Constable Sairusi. 
The r ecord contains two pages of denials ending abruptl y 
i n three bri ef answers amounting to a compl ete admission 
of guil t . The appellant all eged at the trial that he did 
not ei ve those three answer s a."1.d nothing of the sort was 

read back to him when he s i e;ned the papers pl a ced before 

him. Const . Sairusi agreed that he interviewed the 
appel lant a l one without t he presence of a witness ing offi cer 
whi ch , he adni t t ed , was contrary to police practice . 
Learned Crown Counsel, at t h e hearing of the a ppeal , conceded 
t }1at t his was so . More i rregular v;as his taking o f the 
charge statement, a gain without a witnessine; offi cer . 
Crovm Counsel concedes that , accordins to the practice 

almost universally fol lowed by investigating officers , a 
person arrested for an offence is handed to an officer 
completely unconnected with the investigation for l ay i ng 
the formc.l char ge c.nd recording a."1.y state:.1cnt that the 
a ccused then mi~ht make . This, e~ually uni versally, is 
done in the presence of another Hitnessinc officer. 
Though not a l egal requirement , v,e consider this to be a 
::;alutary p1·actice vvr1ich d.o'-:S E.uc:: to persuade the cour t s 
of :proced.ure:.l propriety on ~:le 1~2.:::.'t of the poli ce w:1e1·e 

ad2:~issibili ty or s.uthen"'.;ici ty of tl,.e stateraent bee o:-.:es an 

issue . There v:as no ex:planaticn why t his procedure could 
not be 2.d.hcred. to at a larce police s t ati o~1. such as tt1a t 
at rlacli . I n the present case a ut h enticity was s eriously 

cb.a.llen{;ecl u.n:: evi denc e of unexplained :procedu.r~l 

impropriety i'iCtS befor e the court . 

Vie rccocni se that our l aVI make s the Judce the 

final o.rbi ter both of law and of fact and tli:..:.t :;e is not 
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bound to confonn to the opi n ions of the assessors . 'l:his 

court , as a rule , v1ill not disturb his fin d ing i f he 

con.plies with the proviso to secti on 299(2) of ·Lhe Criminal 

Procedure Cod e which provides that -

"··· ·· · · · ·· when the judge does not 
a6rree with the majority opinion of 
the assessors he shall give rea sons , 
.. . ......• . . for differing with such 
majority opinion. " 

The learned Judge in this case has given reasons . 

He considered the evidence against the appellant overwhelming, 

a !.1.d the majority opinion perverse. The passage quoted 

earlier in this judgment gives his analysis of the evidence. 

In Damodar Naidu s/ o Ranga Sa.r,.,.i Naidu & Anor. v . R. 

(Criminal Appeal 4 of 1978 at 21) t his court said: -

" '·/,'h ere the basic r eason for the judg e ' s 
di ffering is based on the evidence and 
upon h is own euphatic conclusion thereon 
............... that io a r eason coI!lplying 
rii th the r eq_uire1-:1ents of the section . 
·,..-::-leth2r it can be challensed on appeal 
a s bein~ an inadequate reason may be 
a~10ther q_uestion, de pendinc on all the 
circUI2st.<J.nc e s of the c a s e . " 

The appellant in ~-i s Grounds 2 2nd 3 urg2s t hat 

t l1e lear ned Jud6 e , in c i ving his reasons failed t o advert 

to cert2.in sc:r'ious a nd t.mcontrod.ictec. a.s:,ccts oi' tl'le 

evidence which , ~o l sast , serious 
clonbt Lyon th e sw:'ficie21cy of "!:he prosec1..1.tlon co.se . 

( 1) Co::1pletelj' unc1'ca.i t ·;:orthy c.:-1a.ractci~ of 

_ cni:_:::;::i._ :::1(~::::.1..~ l ' ·:.c"-uir::.nc; l::.is evidence to oc r e j e c ted entL_.ely . 

( 2) Uncx_plaincd. ~1roccdu.ral i r2pTop:ciet y n tte:1dii1g 

"the tQl~inc o i.~ sta ter::cnto by Constable :;airusi n~1ich , 

tocet.:_:er •;1i th t:.cir uimsual contc;.1ts , r,mst r;1[!.ke the cc..nfesoions 

suspect . 
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seen tLe strucble fro:·0. the ve1·2.:.1dah in i dentic8.l visibility 

c oncli tions had na:·:.cd a v,ronL; perDon to have been one cf the 
assailants. 

(4) :2azak ' s positive and emphatic assertion 

t :1.a t he had bitten. his assailant on the chest , an assertion 

conpletely unsupported by the medical re~ort . 

::,e find consi derabl e subst2.nce in the appel lant ' s 

subr::issim1 c..nd hove , with some reluctance , co:w.e to the 

ccnclusion tha t the l ec.rned Judge , had he adverted to these 

short- co:mings i n tiie Jrosecution evicle~1ce , would hc ve formed 

Jche view t 2:at a panel of intellicent and conscientious 

assessors may well, at the end of it all , .have re11ained 

beset with seriov.s c.oubt as t o tl·:e guilt of the a ::: :pellant . 

If so , he ~y h &>.v e preferred tl·~eir viev, to :.1is OYm . 

Tl:.e e:.;;~:ec.l is co:1.sequently alloued [;.nC: t l1c 

. . . . . . . . . . . . . . . . . . . . . . . . . . 
~-- , - • 1 ' ..... ' • - - .- ... . -

J l.i ~- .: ~ l. _ ... ... :.: ..:.. ~-- . L 


