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This is an appeal from a decision of the Supreme 
Court , Labasa , allowing aJ1 appeal by the respondent 
(defen~ant) against an order for possession. 

When this case. first came before the I.:agistrate, 
Labasa , on 12th January, 1983, he ordered that a sta tenent 
of defence be filed within 14 d ays. 

On 2nd Februar.1 , 1983 when the case was called 
acain for allocating a date of hearing Counsel for the 

appellant (plaintiff) asked for judonent as the defence, 

he subr:1i tted , had not been f iled within tiri.e . The defence, 
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, 
d n ted 21st January, 1983, h owever, was before tl1e Court , 

but, the respondent cl:~d.:.'led , was filed one day out of 
time, G.nd he had, theref ore, refused to accept service. 

The ca se v,as adjourned to 16th Ea.rch , 1983 and 

on t hat day anothe r adj ournment v:as granted to 17th l'Jarch, 

1983 . 

On 17th r::arch , 1983, the I-.!agistrate heard argument 

and came to t he co~1clusion on authorities cited tha t the 

appellant was entitled to have the case decided in 11is favour 

vii thout a hearing. He made the order for poss ession soug.1'1t 

by him. 

The respondent a ppealed to the Supreme Court. 

At the hearing of the a ppeal , Counsel for the 

respondent (th en the appellant) while making his s ubmissions 

as to the merits of the appeal, informed t he judge that the 

defence had in f a ct b een ha..'1.ded into the Ma gistrate ' s Court 

on 25th, not 27th January, 1983 , and was t herefore, within 

time, any default being that of the Court Clerk ,·1.:10 processed ,. 

t h e document two days l ater. 

In his judgment the l earned Judge sai d : -

" I h 8.ve cau .. s ed enquiries to be I.J.Odo 
in the ~cg istry and have been in:L"onned 
b:l tl:e Deputy Registrar that the defence 
in fact r:as filed on 25th January, 1983 . 
'.l'he defel1dan-i; v:as well vii thin time in 
t h e filinz of his defence . The l earne d 
r.:agistro. te w8.s misl ed when he was told 
that the defe11ce vms filed on 27th 
Janua.ry 1983. 

As t h o defence was filed in time 
I see no :point in dealing r:i th the 
grounds of a ripeal . " 
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He allowed the appeal, set aside the order of 
possession and remitted the case to the Magistrate's Court 
for hearing. 

The appell ant (defendant) now appeals to this 
Court on the following grounds :-

It 1 • That the Judge was bound by the -----r ecords of the Magistrate 's Court 

2. 

and that he erred in l aw in going 
beyond the said record and causing 
enquiries to be made in the Registry 
as to the date of fil ing of the 
defence. 

That the ruling of the Judge that 
---t .... h ... e- defence was fil ed within time 

was against the wei ght of the 
evidence as disclosed by the records 
of the Magistrate's Court. 11 

At the hearing of the appeal, Counsel for the 
appellant conceded, that while i t would be improper for a 

judge to institute a private inquiry into the facts 
appearing on the record, there was nothing unusual or 
improper for a judge to look at t he documents contained in 

the original court file which would normally be availabl e 
to him. With the concurrence of counsel that is what thi s 
court has done and r:!ade the f ile available to counsel also 

fo:r. scrutiny . .At the bottom of the statement of defence 
is stamped the date "25 January 1983 11 whereas , at the top 
appears "Accepted f or filing on 27/1/83 at 3 p . m. " Close 
to it is also a stamp bearing the a.ate 27.1 . 83. Counsel 
and court were both advised by- the court Registrar tha t , 
where two dates appear on a document , the date at the 
bottom indicates the date of lotlg~ent and the one at the 
top is the date of processing by the appropriate officer. 

By way of exanple the appellant ' s writ filed in the same 

court , also , has two dates 1120 December 1982 11 at the 
bottom and 11 21 . 12 . 1982 11 a t the top. 



V.'e accept this to be the procedure in practice 
and the_ Magistr ate , it wouJ.d seem was nisled into .makint:r 

an errdr when he stated: 

"The case was called on 2 . 2.83 and on 
this day it was found tha t the defence 
had been fil ed out of time as i t had 
been handed in i:he office on 27 . 1. 83 . 11 

This, in all likelihood, was due to admissions 
made by the respondent's own Counsel. 

Be it as it rsJB.Y , we consider that the learned 
Appellate Judge was entitled to look at the statement of 
defence in the original file and his inference that the 
defence had been lodged within time v:as justified. 

Apart from the question of whether the defence 
was filed within time , we also invited Counsel to address 
us on the merits of the appeal . The respondent ' s main 

grounds of appeal, to summarise, was that the l earned 
Magistra te, having become avmre of the nature of the 
respondent ' s defence , exercised his discretion wrongly in 

refusing him l eave to defend. 

The !.1agistrate Vias clearly aware of his discretionary 

power to extend the time for filin~ the defence and 
references to its contents in his judg:1ent also indicates 

his scrutiny of it for ascertainment of merit . He SG.id :-

"The proper course of action for the 
defence nas to have fil ed the defence 
within time. If he did not then he 
should have purged the defauJ.t and 
asked f or an enquiry ancl tendered all 
relevant material includin~ the order 
in the Tribunal. In the absence of 
all t his I am unable to allow the 
defendant further time in view of the 
objection of Plaintiff ' s Counsel and 
the cases cited by I,:r . Sadiq. " 
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I .f the learned 1:agistrate considered it necessary 
I 

f or the respondent to produce evidence at that sta 6e he 

was, in our view, in error. The defendant had asserted, 
in his defence , that there had been a declaration of tenancy 
in his favour by the Agricultural Tribunal and had given 
the relevant reference number of the proceedings before 
that tribunal . If there was such a declaration , it would 
be as good a defence as any . 

The two cases (Rasulan v. Sher Ali Khan 8 F.L.R. 1; 
and Kot Li ngam Pillay v. Inayat Hussein Lautoka Civil 
Appeal 6 of 1974) cited by the a ~pellant and relied on by 
the Magistrate were , in our view, clearl y distinguishable. 

In both those cases defence had been ordered to 
be fil ed wi thin a specified peri od and several adjournments 
granted thereafter . At the date of hearine there was still 
no defence. In each case the Magistrate correctly exercised 
his discretion to grant no further adjournment , nor to 

extend ti.me vli thin which to fil e the defence. 

In the present case, the defence dated 21st January 

1983 i.e . 5 days before the filinc date , had been accepted .. 
by the court registry . Even if the a ppellant's contention , 

viz . t hat it vms filed one day l e te, were upheld it had 
still been on the file for aboEt 7 weeks before the :matter 
cace up I or hearine:: on 17th r.:arch , 1983 anu.. the lean1ed. 
:Magistra t c Has by t l·cen fully aware of its conte:..-its . Tl'1e 

only issue then , in ot:.r viow , was of' merit and. the t wo 
cases cited by the appellant hud no application . 

··:le accept the respondent ' s submission that 
coercive po\-;ers of t he courts are intended to prevent abuse 

of court procedure ::!nd deliberate clisobec1ience to rules . 
They should not be used to close the door upon a de£endant 

who may h2.ve u eenu.ine c.efcnce . This , in 0ur view, was 
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such a cace and any inadvertent default on the appellant ' s 
I 

part could have been adequately punished by i !Clposit icn of 

conditions or av,card of costs . 

The appeal is di smissed and the order of the 
Supreme Court confirmed. The respondent will have the 

cos ts of this appeal to be taxed i n default of agreement. 


