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Appellant 

2es pondents 

?~::.is i3 an a ppeal a gainst the dis~sso.l b3~ the 

r e s2_1<:;ct o:: cros io~1 alle c;elly cause d. to hi::; l e.1.1:3. by 

excavC! tion C:onc to r1i den an access-.;<...!y runninc a long .:1is 

'.i'hc a p:)c l l;::;.nt e:.nc. the r espondent ov:n neigl:bou...ring 

1Jlocks o:'.:' l a n tl ( 1,1 oclrn 3 <lncl ,i) i n c.. ner: cub- :J.i vision . 

Appellant ' s l and ::.a::, a c.irect frontaGe o..ncl respondent ' s 

is a rear lot vti th an access- wo.y to it ru..;.:..J1inc between the 

appellant ' s block urnl another (b locl: 6 ). 
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The appellant's evidence ',:as tl:!.at the access-way 
to rcspond.e11t 1 s lot v.'as f i1~st formed by the land developer 
in 1974 or 1975 but t hat the respondent Satish Chandra 
Vishv;a had widened it later cutting away :9art of his (the 
appellant's) land causin_: continuiag daDage a nd e::cosion 
which could now be contained only by the construction of 
a retaining wall . The res_pondent denied that he had done 

any excavation of any kind on or along the access-way and 
stated that the sides of the access-v:ay ·were already fully 
formed in 1975 v:hen he purchased his block of land from the 
developer . He had done some levelling on it but the width of 
the access- r,ay had reLJ.ained unchanged since then. 

A surveyor , Viliame Volavola , called by the 
plaintiff said : -

" The cutting encroached onto Lot 3 
as shovm in this plan. It encroached 
as ~v.ch as 5 feet into Lot 3 and for a 
lenGtl: of about 105 feet . The extent 
of that encroachnent is shown on the 
plan. The act;;.al cutti ne had encroached 
into Lot 3 and. erosion ha d extended the 
enc1~oac.hnent furthr into Lot 3 . '.I'he 
cutti21.g had been angled into Lot 3. 
The cuttin~ nas :-;.ot vertical . J, t the 
bottom it angled, or sloped, to the 
left, thus cutting into the l and of 
Lot 3. :Srosion ho.d i ncr eased th~t 
enc:roa.ch.rnen t. 

~here i s need for a concrete rctain­
i :n:; ·:,all on t he boundary. Erosion can 
be retarQed by planting creepers but , 
because of the heit3ht of the cut t hc:ce 
i s rieed f or a concrete v:all in t he 
particula r ca se. 11 

T.i:ere ·,ms 11.0 quarrel vri th "this account of tho 

encroachn:.ent and the re cul tine dama ge. The only issue 
before the court was wl:ether , on the evidence before it 
tho a.ppellc.:n t ho..d proved , on a bo..lanc e of pro 'bo. bili ty, 

t hc.t the encroacbnent 1.ms cau.sed by the r es pondent . 
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A bulldozer Ov'.ner Ali I.:ohrunmed called by the 

a l'!pellant \7as of no assistance t o him. He admitted doing 
some work for the respondent in 1978 but said: -

"That job did not involve widening the 
cutting at all . The job was on the 
main part of Lot 4. The bulldozer was 
used in the cutting but only to tidy 
the bottom, not to vdden the cutting. 11 

The driver of the bulldozer, Arvin Sharma, also 
called by the appel lant , supported Ali Mohammed's evidence . 

said :-
The learned Judge accepted this evidence and 

"In my view, the plaintiff has failed to 
prove the fac tual basis of his claim 
on the balance of probabilities. He 
has failed to show that it was the first 
defendant , either himself or through 
the agency of some other person, who 
widened the cutting. 11 

The appell ant ' s main compl aint in his grounds of 
appeal is that the learned Judge did not atta ch suff'icient 
'vvei~t to the evidence of another Hi tness , Ram Char an Lal , 
the owner of block 6, called by :-:im. This rli tness said he 

had noticed a bulldozer working on the access- r,ay widening 
it tm·mrds the appellant • s l and . Ee thought it was during 

1978 but could not say wl1ose bulldozer it v;as . He 2.dni tted 
he .had watched it only for a f ew minutes and had taken 
little interest in \'/hat it was doing . 

In ou..r viev1 the l earned Judc e v:as perfectly 

entitled to prefer the evidence of Ali !1:oha:mmed and 

Arvin Sharma , v:ho i:rerc a lso a ppellant ' s witnesses and wl-'10s e 
evide2:ce v:as more precise and categorical. There ·,:as little 

. in 11am. Charan Lal ' s evidence thGt could c2.st any significa;.1t 

doubt on their veracity. 
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Both Counsel agree that the appeal involves 
no issue of l aw , the question for the learned Judge having 
been one entirely of fact. On the evidence befoi~e him, 

it is difficult to see how he could have arrived at any 
result otber than the one he did . 

The appeal i s dismissed wi th costs to be taxed 
i f not agreed. 
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