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APP ELLA NTS 
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2ND RESPONDENT 
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Date<- of Hearing : 14t.h . 15th & '6t h Mar ch . 1 984 . 
De l~ v~ r1_ o f _ }~d gment : -*~1fAJ1, ,/ '}1'?1-/ . ?,o/ ~ / 'dJ; 

JUDGMENT OF THE tu uRT 

SPEi GHT , J.A . 

The Tr ar.sport LJ :' t:~1sin9 3c:i -1..: .. a .. cc.nst i tu ted 
by sect ion ~4 of the Traff i c Grdinan r .C. D ~ l 1946 and has 

... 
continueo to fu nction pu r su~n ;_ to S U : · ~ :. ~1Pnt <r·d i. nances e 
The present operati ve provisi uns ar~ sect1~~s 54 et seq of 
the 1965 Crdinance - Cap . , 52 , 1967 iJ1 ti on of the Laws of 
Fiji. It s functi on s i nclude re:e ; vi. ng app i 1cati,)n s. for Road 
Servi ce Licences from ope r a t 0 1·s of f' u'.)J1c Se rv 1 ce vehicles , 
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and dealing with the same. Th e Board sat and heard a ve r y 
large number of such applic ations at Ba on 9, 10th and 
11th March, 1983 . This case co ncerns : -

(a) a number of appli cations relating to licences 
soug ht for Suva-Lautoka and Lautoka-Suva 
services a long the Queen's and King 's Road and 

(b) a se rvice from Suva via the King's Road to 
Vatukoula . 

Compa nies involved as applicants or objectors included 
City Tr ansport Limited (hereinafter called City). Sunbeam 
Trans po rt Limited (Sunbea m), Pacific Transport Limited 
(pacific), Vi cto ry Tra nsport Serv ice (Victory) . K.Rm 
Latchan Brothers Limited (Latchan) and Vatukoula Express 
Service (Vatuko ula). 

On 11th March, 1983 , the Board granted Va tukoula 
a licence for a Suva - Vatukoula -Suva service and on 27th 
Apr il, 1983 , i n a reserved decision , granted Latchan a 

l icence to operate services Suva-Lautoka-Suva via the 
Queen's Road thence via King's Road and also i n the reverse 
direc tion - r eferred to as Double Circular Licence. 

In accordance with Order 53 of the Supreme Court 
Rules 1981, Su nbeam and Pacific applied on 27th May and 
obtained l eave from Kermode J. on 31st May , 1983 , to issue 
Motions for Judicial Review concerning those decisions . 
On 6th June Motio ns for Review by way of Certiorari were 
filed to remove the decisions into the Supreme Court ' for 
the purpose of quashing the f ollowing aecisions of t he 
Transport Control Board : 

1. Given at Ba on 11 t n Ma rc h , 198.;, re Jecting 
Sunbeam's objection tD Vatukoul ~ to operate 
an Express Daily Service : Vat uk0uia - 5uva ­
Vatukoula. 

2. At Ba on 11th March, 1983, preventing Sunbeam 
frompursuing its applications fo r Express Daily 
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Serv ice : Suva (Queen 's Road) to Lautoka 
(King 1 s Road) to Suva (Single Circula r 
Service). 

3. Rejecting Paci f ic 1 s objection t o a Doub l e 
Circular Servi ce - Suva (Queen's Roa d ) 
Lautoka (Ki ng' s Road) Suva; and Suva 
(Ki ng's Road) L=utoka (Quee n 's Road) Suva 
being granted t o Latchan . 

4. And at Suva on 27th Ap ri l. 1983 , rejecting 
Sun be~m•s obj ection to Double Circular 
Service being granted to anyone (and in f ac t 
granted to Latchan) . 

5. And at Suva on 27th Apri l rejecti ng Paci fi c' s 
application for a Single Circular Service Suva 
(Queen 's Road) Lautoka - • (King's Road) Suva. 

The motions also asked f or interim i nj unctions 
against Vatuko ul a and Latch an f r om operat ing the granted 
l icences meanwhile . 

4t 

The part iculars of ma t ters g iving rise to 
complaint as far as we think necess ary refer to them, as 
derived from the Statement fi led (Order 53 Rule 3(2)) we re: 

It wrongfully preventing Sun beam f rom pursuing 
its application for a Singl e Circ ul ar Se r vice -
Suva (Queen' s Ro ad) Lautoka (Ki ng's Road) Suva. 

Failure by the Board to mak e ava il able a report 
which it sa id wo ul d, and d i d. commiss ion - a 
report f rom its officers as to the need for 
Circular Services (as applied for by Sunbeam, 
Pacific. Ci t y , Victory and Latchan) . 

Complaint had been made on 11th Maren . 1983, 
by Mr . Kaya , coun sel for Sunbeam at the heari ng 
at Ba that on 10th March, 1983, operators had 
been in vited to a fun ction that n1gnt t ' be 
attended by bus operators and the Cnairman 
had announced that t hat would prov~Je an 
opportunity "to l obby the Board " . 
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No evidence ha d been produced to the Board i n 
respect of appli cat ions for Circular Licences 
to enable the Board to have regard to the 
provisions of section 66(2). (a). (bJ and (c) -
viz : need or desirability ; extent of present 
se rvi ces; the need for ~fficiency and the 
e l imination of unn ecessary services. 

In respect of Vatukoula, there had been no 
evidence of un satisfi ed need or on question 
of unremunerative servi ces. 

It is i nteresting for later re l e vance to note 
that Pacific had at the beginning submitted to the Board 
that it had put in its application for a Circu l ar Licence 
only to protect its existing in terests - for it already 
held certain licences for vari ous routes on Queen's Road 
(as did Sun beam ). We note in part1cu l ar t ha t it t old 
t he Board tha t in its view there was no need f or any 
additional serv 1ce of the va r iety sought in the Circul ar 
appli ca tions ; but if the Board felt there wa s such a need 
t hen existing and eff ici ent operators such as itse lf 
should be granted the trips . Ev idence showed that Sunbeam 
and Pacif i c had operated on the Queen 1 s Road for many yea rs . 
Latc han, City and Victo r y had not . 

At the concl us i on of the general oa r ticulars 
the followin g gr ou nds of complai nt were summarised as : 

Against Latchan's Grant· 

(a) Breach of natural Justice by the Board in 
preventing Sun beam from pursuing its applica­
tion fo r a si ngle circular licence . 

(b) Bi as by the Board. 
(c) No evidence on t he matters in section 66(2). 
(d) Financia l r eoe r cus:ions on SunbEJrn. 
(e) Cons ide rati on by the Boara of a subsequent 

applicat ion by Latcnan in ~pril (we see no 
re le va nce in this and wi lt no t refe r to it 

- fu rt her). 

(f) The Boa r d did not take i nto account relevant 
ma tters and took into account irre levant matters . 
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(g) A breach of n~t ural Ju stice by the Board 
in prevent ing Pacific from pu r su ing i t s 
objection against Latchan. 

(h) Fi nanc ial repercus sions on Pac ific. 

(i ) Latchan's lack of experience or repa ir 
facilities on the route. 

Against Vatukoula 's Grant: 

(a ) Af f ect on Sunbeam ' s ex i sting services. 
(b) Absence of evidence of need. 

Some of the fo regoing appear to confuse a 
motion for review with an appea l on facts, e eg. La tch an 

(d), (e), (h) and (i) and Vatukou la (a) and do not call 
for consideration . Nor ha ve we been able to fi nd 

satisfactory evide nce that there was a ruling against 
Pacific a s c laimed in {g). 

AffJdavits and supplementary affidavits i n 
support were filed by Mr . Maharaj Genera l Manage r of 
Pacific and Mr. Jalil General Mana ger of ~unbeam and in 

opr,os ition by Mr. Lala - Chairman of the Board, Mr . Singh. 
Man ager of Vatukou la, Mr. Latchan. Mr. Jamnadas - member 

of the Board •· and Mr. Shiri Ram Sec retary of the Board. 

Th e matte r came before Kermode J. on 3rd. 4th 
and 11th August and later wri tten submissions wer e fil ed. 

Decision ~as reserved an d delivered on 9th 
September . 1983 , It upheld a number of the grounds raised 
by the applicants . Sunbeam and Pacific,, and 1t auas~ed 
both the grant of a licence on 11th March , 1983 . to 
Vatukoula and on 27th April . 1983, to Latchar. 

In his judgment the learneo Judge grouped the 
multifarious allegations under headings appropriate to the 
legal principles applicable to this type of application . 

We will treat the matter in the same way for there were 
20 grou nd s cited in the original appeal notice and more 

r 



st i l l in a supplementa r y no ti ce. Many of these were 

r epet it ions - some indeej were incomprehensib l e. 

The Judge ma de it cl ear that t he matte r unde r 
revi ew wa s the decisi on making process and t he propriety 
of the Boardis procedure s - an d not t he validity of the 
reasons for decision . That of cou r se is trite law in 
this field . In this appea l the Court is concerned with 
th e va l idity of the reasons relied on by the Judge f or 
conclud i ng t hat the Board had erred i n t hat way . 

It wi ll be noted that the Judge did not burden 
his j udgment with references to cases which established 

the l e gal principles he wa s d i scu ssi ng. These are well 
known and estab li shed ma t ters of l aw. We pr opose t o follo w 
t he s ame course f or th is case does not require nice deci­
sions on various au t horities. On the contrary.it is a 
case of applying understood l aw t o t he fa cts of the case. 

It seems convenient to t aKe t he ma t ters dealt 
with in the judgment in the same sequence, t o examine 

the finding s made, and to di scu s s t he criticism made before 
th is Co urt of those fi ndings e We wi ll then attempt to 

e valua t e those critic i sms against the appropr i a~e l egal 
principles . 

Mu c h of t he case . before the Board. the Supreme 
Court and this Court turned on the provi s ions of sections 
64, 65 and 66 of the Traffic Act and it is convenient now 
to set the se out in e xt enso : 

11 64 . An application for a road service licence or 
for the renewal, transfer or amendment thereof s ha l l 
be made i n the pr escribed form and s hall be f orwarded 
to the Board accompanied by tne orescrib~d f ee. The 
Board may re quire any applic an t to s ubm i t s uc h further 
part i culars as may be reasunably neces s ary to ena ble 
it to d i sc harge its duties in r e ia t ion to t he applica­
tion. 

65 . {1 ) On rece ipt of an app l i cati on for a road 
service licence or for the renewa l , trar. sf er or amend ­
me nt of a r oad se rvice licence, be i ng an application 
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complying with the pr0v1sions of the last preceding 
section and which in the opinion of the Board is 
not frivolous, scandalous or vexatious, the Board 
shall give notice in a newspaper published and 
circulating in Fiji specifyi ng the details of the 
application and stating that within the next ten 
days following the date of the noti ce it will 
receive representations in wriiing for or against 
the application, and if the application is for a 
road service licence or for the renewal thereof 
stating also that wi thin the next ten days following 
the date of the noti ce 1t will receive other 
applications in respect of the proposed service: 

Provided that -

(a) where the application is for a road service 
licence or for anamendment there~f. wh ich in 
the opinion of the Board should not be granted 
because the needs of the area of the proposed 
service are al re ady adequately served or 
because the route proposed is unsu i table for 
the regular pas sage of a public ser vice vehicle 
or for other good cause, tne Board may refuse 
the application with out gjving any public 
notice of the application; and 

(b) the provision s of this subsecti on shall not 
app ly to any amendment of a road service 
licence which in the opinion of the Board 
is not substantial and does not seriously · 
affect the public or any other holder of a 
road service licence. 

(2) If no wr itten representations against the 
a pplication and , in a case whe re other appl ica tions 
may be received, no other application in respect of 
the service are received by t he Board within the time 
specified in the notice, the Board may. subject 
to the provisions of this Part and in its discretion, 
gr an t the appl i cation upon payment by the applicant 
of the prescribed fee . 

(3) If any written representations against the 
granting of the licence or . in a case where other 
applications may be received . any ot~er applicat ion 
i n respect of the proposed service ~re ereived by 
the Board within the time specified in t~e notice 
the Board shall by puo!ic notice spec ify ~he name of 
any applicant for the propo sed se rvice an a arpoint 
a day, not Jess than fourteen da, ~ a~ter the date of 
the notice. and place for the purpose uf receiving in 
public evidence for or aga i nst any application in 
respect of the proposed service and shal i give 
notice of such time and place to any applicant in 
respect of the proposed service . Every representat ion 
against the gran ting of the service or othe r 
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application 1n respect of such se rv ice shall 
state the grounds in suppo rt thereof and in 
the case of any other aoplication the conditions 
desired to be attached to the proposed li cence 
shall oe spec ified. The Board shall when gi ving 
noti ce to the applicant as hereinbefore required 
furnish the applicant with a copy of the written 
representations received by the Board. 

(4) After receivin g any evidence and any 
representations for or against any application in 
respect of the proposed serv ice the Board may. suoJect 
to the provisions of this Ordinance a~d in i ts dis ­
c retion, grant or refuse any application in respect 
of the proposed licence . 

(5) The Board may 1n granting an application 
under thi s section make such variations in the route. 
t ime -tabl e and fare - table ap plied for as to it seem 
desirable : 

Provided that -

(a) the Board shall no t make such variation s 

13/ 

in the route as wou ld in tne opinion of the 
Board make it d substantially different route; 
and 

(b} the Board shall not make any 5uos tantia l 
alte r ation in the time-table Jn !~ss the 
exis ting licen sees on the route applied 
for have had an opportunity of md ki ng 
r ep resenta tions in respect of the pro posed 
alterations. 

(6 ) Where the Board gran ts an a~pl 1cat1 on tne 
secretary s hall, upon paymen t of the aporopriate 
fee, issue t he road service licence ~s granted by 
the Boa rd . 

(7) (a) A licensee shall deliver up his road 
se rvi ce licence to the secretary within 
ten day s of being r equested to do so by 
him. 

(b) Such request shall be in wr iting and se rved 
pe rsonally upo n t he licensee or shall be 
deemed to be se rved if oe ~patrhed by regis­
tered post to n1s la s t ~no w~ ?Ao ress. 

66. (1) The Board shaJ l r.0 t gra rt. r , od serv ice 
licence or make an amen dment to a r G se~v1ce 
licence i n respect of any route r t 1t appears to 
it fr om the particular s furni s heo i n pu r suance of 
section· 64 of this Ordinance that any orovis1on 
restricting the speed of any motor veh 1c l : or c lass 



9. 

of motor vehic l e or of all motor veh i cle s in 
any area made under this Ordi nan ce o r under 
the regula t io ns is l ikely to be contravened e 

(2) In exercis ing its disc retion to grant or 
refuse a road service licence i n respect of any 
ro ute and its discreti on to attach any condition s 
to any such licence t he Board s hall have regard 
to the follow ing matters : -

(a) the extent to wh ich the pr oposed se rvice 
is necessary or desirable i n the pu bl ic 
interest; 

(b) the extent to which the needs of the area 
through which the proposed route will pass 
are already met; 

(c) the desirability of encouraging the provision 
of adequate and efficient servi ce s and eliminat ­
ing unneces sa ry and unremu nerati ve services; 

(d) the applicant's reliab i lity, f inancial stability 
and the facilities at hi s disposa l for carrying 
out the proposed services; 

(e) t he number. type a nd design of vehicle s which 
the a ppl i cant pr oposes to use under the licence ; 

(f) any evidence and r ep re s entat ion rere1ved by i t 
at any public s i t ting held 1n acco rd ance with 
t he provisions of the las t preceding section 
a nd a ny representat ions otherwise made by local 
authorities, publ ic bodies or a ny persons carry­
ing on transport services of any kind likely to 
be affected . 

Concerning these procedures . the Board in a letter 
of 27th April , 1982, had issued the following notice : 

"C i rcula r 1/8 1 . 

27 April 1982 

Dear Sir/Madam 

11/7 

TRANSPORT CO NT ROL BOARD 
PO BOX 6 100 

Nasi nu 

SEC TI ON 66 OF THE TRAFFIC ACT CAP ~ 152 

Please take note t hat i n future the Board wil l r e j ect 
a l l applications s umma rily if the pro~ i sions of section 



1 0. 

66 are not fulfilled wnen appl ications a re subm i tted 
to the Secretary , Transport Control Board. 

The app l icant should i n t he i~ appli cation de a l with 
each provisions of section 66 in deta i l a nd where 
necessary subm it certified cop ie s of information 
needed . 

Thi s wil l apply to appli cation s fo r Ma j or Amendment 
of Road Service Lice nce s and applications for New 
Road Serv ice Licences . 

Yours faithfully 
(sgd) Shiri Ram 
Secretary, Transport Co nt r ol Board . 11 

All t he app l icat i ons f il ed we re economica l i n 
the extreme in pro vi d i ng s uch pa r ticulars . 

City's application f or example set out the 
timetable it proposed and then added : 

''REASONS: The request by t he Board at Lautok.a 
Transport Control Board meeti ng on 2. 12.82. 

b. At present t he r e is no bus serv i ce round the i sl an d . 
c . Public demand . 

/33 

VEHICLES TO BE USED : 
FARE TO BE CHARGED : 

ALL VEHICLES SPECIFIED ON RSL 12/6 /9 
Board' s Standard Fa r es wit~ 20 
cents surc ha rge . h 

We we re not given detai l s of this request of 2nd 
December , 1982, but it seems likel y that var i ou ~ operators 
were asked to put forwa r d certain appl icat i ons so they could 
be dealt with together . The re we re more than 60 quite 

extensive applications on various routes needing to be deal t 
wi th by Marc h 1983 , i ncl udi ng those now being discussed. 

Despite the Board ' s letter no supporting materia l seems to 
have been put in tn the cases we a re concerned ,1th except 
for four indi vidual letters from pr 1vat~ pe~ s~ ~ ~ s upporting 
l atchan 1 s application . 

The minutes of the meet i ng howev~r set out quite 
detailed particu lar s of 11 0bJecti ons Rece i ved " . 
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It appears that these were wr itten documents filed 
by objectors pursuant t o the newspaper no tices . In their 
protestations they did contain a l ot of in fo rmation about exist ­
i ng s e rvices and timetable s , and s t atements of conflicts which .. 
woul d arise an d losses whi ch wou ld be suffe red if se r vices 
we r e increased. 

For the pur pose of better understanding it i s 
pe rh aps conven ient to s umm ari se the application s i n table form : 

Applicant Lodged Advertised Route Times. 

Ci ty 7 . 12.82 9.12.82 Suva 6 a .m. 
( Record P47 ) via Queen's Rd 
RSL 12/9/62 Lautoka 11 AO a .m. 

via King 1s Rd 1.30 p.m e 
Suva 6.55 p.m. 

Pacific 15 . 12 .82 31 . 12 .82 Suva 6 a .m. 
( Record P78) via Queen I s Rd 
RSL 12/9/67 Lautoka 11.40 a .m. 

via King I s Rd 1.30 p.m. 
Suva 6. 55 p .m. 

Sunbeam 17. 12 .82 30. 12 .82 Suva 6 a .m. 
( Record P105) vi a Queen I s Rd 
RSL 12/9/68 Lautoka 11 ,.40 a.m. 

via King I s Rd 1.30 p.m. 
Suva 7 Poffi o 

Victory 10. 1 .83 15 . 1.83 Suva 6 a .m. 
(Record P. 131 ) via Queen ' s Rd 
RSL 12/ 10/59 Lautoka 12. 10 p .m. 

via King I s Rd 1 .00 p .m. 
Suva 6. 10 p .m. 
AND Suva 6 a .m. 
vTa7<.ing 's Rd 
Laut oka 12.10 p.m. 
via Queen's Rd 1.00 p.m. 
Suva 6. 10 p .m. 

Latchan 17. 1 .83 20. 1.83 Suva 6 a.m. 
(Record P190) via Queen 's Rd 
RSL 12/ 10/66 Lautoka 12 . 10 p .m. 

via King's Rd 1 p .m. 
Suva 6. 10 p .m ~ 
AND --
Suva 6 a .m. 
Vld K1ng 'S Ro 
Ldlltoka 12 • 10 p .m • 
via Ki ng's r<O 1 p .m. 
Suve 6 C 10 p om~ 

Vatukoula 18. 12 .82 6. 1 .83 Suva 10.30 a.m. 
(Record P72) via King •s Rd 
RSL 12/9/65 Vatukoula 3~05 p.m o 

ANO 
Of course Vatukoula is an entirely -

Vatukoula 11 .1 o a.m o different applicant from the via King 1s Rd 
others. SUva 4e 10 p.m. 
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These are now as best we ca n classify them. the 
logical headings under which the Judge dealt with a va r iety 
of rather untidily formulated complaints formulated before 
him. 

Th e Time Limit : 

The Judge hel d th at Latcha n 's applica tion was 
treated as a compet itor wi th Ci ty (a nd others ) and saiQ t hat 
i t wa s well outside the 10 day t i me limit fixed in section 
65 (3). 

We do not accept that this is necessarily so . 
The difficulty arises in deci din g whether all these circular 
route applications were competi ng ~.ith one another . or 
whether differences in timetable as between Victory and 
Latchan on the one hand, and Sunbeam/Pacific/City on the 
other hand made them different apol1cations. (The former 
allowed 50 minutes at Lautoka as against 1 hou r 50 mi nutes). 
If Latchan was competing with the other three, then it was 
out of time as an objection , or as 11 anot ner app l 1cation 11

• 

The learned Judge hel d that Latcha n should no c have been 
considered . 

Doubtless if t here is only one original application 
and one obJection-cum-applicat1on. under section 65(3) the 
Board would be entitled to disregard the later 1f 1t was out 
of time . But that we think disregards the wa y in which the 
Board t r eated this matter - and the Board must be the judge 
of whet her an appli cation competes wi th, or is r e lev ant 
to another • At the Ba sitting i t had before ·t City. 
Pacific and Sun beam all aski ng for a ci rcula r licence , 
travelling clockwise around the island - 3 tot~l distance of 
approximately 300 miles. It a1s0 had Victory ~a Latchan 
seeking a double circular I i~ence - one serv i ce travelli ng 
clockwise and t he other anticlockwise. It is true that there 
were sl i ght differences in timetable between the two groups, 
but the Boa r d has power in granting a licence to vary the 
terms from those applied for. 
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The reco rd shows that there wa s filed against 
each appli cation a number of objections . Most of these 
ha ve a date al ong s ide them . Latchan's objection i s not 
dated. If the re was anything in Mr . Koya's complaint 
it i s only as agai nst the objection by Latchan . As far 
as the Latchan -(and other ) application was concerned that was 
treated as a de novo application and was advertised in its 
entirety . So were the others ~ The Board was thereby treating 
them as separate applicat ions and it was perhaps e nt itled to 
do so. However we fee I this was an erro.-iews step. The 
Board should not have adverti sed what were really competing 
appli cation s as if they were original applicat i ons - they 
should adhere to the time limit and t he advertising direction 
in the subsect ion. 

However the Board decided (thou gh we think 
erroneously ) to treat these ~s separate original applicat ion s. 
Erroneously because City , Sunbeam and Pacific were identical 
and Victory and Latchan were identical. But no obJection 
was raised in either Court to that procedure so each 
application (as distinct from objection) stood independent l y 
of time limits - this ha d the undesirable effect of repeated­
ly extending the time which is contrary to the appa rent 
intention of the subsection and shouid be avoided in f uture . 

However counsel are agreed that t hereafte r the 
course fol lo wed at the hearing was the logical approach. 
After each applican t had put forward its case - and othe rs 
had obJected to it - deci s ions were deferred pending the 
hearing of the other similar appl icat ion s. Obv iously there 
are only a limited number of potent ial passengers , and a 
decision to gran t a single circular licence to . say , Ci ty . 
would premp t half of Victory 's applicat io n - for in con ­
sidering each on its own, e ven without ODJPC J rs , the 
first questions are - Is there a need? How far is i t 

catered f or at present ? 

No app l ication, at a consolidated hear i ng like 
thi s, could be con s idered in iso l ation . : ndeed the way 
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in which the Board deal t with these app l i cations confirms 
that that was the Board' s thinking as is shown in the 
final pu blished decision. 

Succes s for Latchan meant failure f or City , 
Pacif i c and Victo ry - but no other resol ut ion was passed 
r efusing their applicat io ns - Sunbeam had already been 
el iminated but for a diffe rent reaso n. Although we deprecate 
the individual adve rtis ing the Board was quite j ust i fi ed in 
dealing with t he application s i n this way and t here wa s no 
justif 1cat1on for apply ing a time limit to Latchan 1n r ~spec t 
of its appl i cation . 

While this topic is being discussed - a comment 
wa s made by the learned Judge that havi ng accepted the 
application from Latcha n "the Board should first have 
dealt in all fairness wi th the pr io r applications 11

0 

If thi s was meant to indi cate that priority of hearing 
was accorded to La t chan, with respect, t he minutes produced 
do not so r ecord. In respect of the c ircular r oute applica ­
tions - of which there were 5 - Latc han 1 s appl i cation wa s 
heard af te r the others . No real point was take n before 
us on this matter and we disregard what appears to have 
been an erroneous comment. In passing we no te f r om the 
minutes that in respect of most appl i cations a very large 
number of oth e r operators seem to have been heard as 
objectors. and some who were out for time on a s t ri ct 
co nstruction of section 95(3) - but no complaint was made 
in the Supr eme Court about this. 

Lack of Evidence . 

A very substantial poin t r aised oy counsel for 
the present 1s t and 2nd r espondents Doth 1n ~u preme Court 
and before us was that the de c i si on wa s caken withou t 
evidence on the matters, set out 1n section 66(2) , which 
the Board is obl i ged to take into accou nt . Stress was lai d 
on subsection (f) relating to 11evide-nce and representa t i ons 
received by it at any public sitting .••.. . ". 
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The lea rn ed Judye said in the course of the 
judgment that there wa s no evidence upon wh ich the Boa rd 
cou ld ha ve conc luded there wa s a need for the servi ces 
applied for. 

As has been said the written mate ria l on the 
respective applications 1s sparse - and we have referred 
t o the City app lication as an example. 

The complaint 1s that apart from thi s brie f 
material there was no other evidence. 

Certainly there were no witnes ses called , but 
we accept as valid the submission made by Mr. Newman for 
Latchan. 

He submitted that the written material befo re 
the Board did compr i se some mater ia l on which to act -
apart from the reasons given 1n the aoplications it is 
apparent from the objections set out 1n the minutes that 
the pros and cons of the present services and whether or 
not they catered for the publi c need , and whether exis t ing 
oper ato rs would be adversely affected by new licences wa s 
extensively detailed. That would ha ve directed attention 
t o the ex isting situation, and counsel s poke on the same 
lines. 

Howeve r t he matter goes further than t hat. We 
are concerned with the ac t iv it ies of an administrative 
tribunal - a licencing board se t up to control an economic 
activity so that affairs in the community ar e regu larised in 
a r ational way. It has often been said t11at the material 
to be taken i nto account by such a booy i nc l udes ma~eri al from 
its own spec i alised knowl edge, whi ch comes 1 i ts members 
by experience and from t he continual monitoring of the 
relevant public activity. Mo re part icularly 1s this s o 
when the tribunal is exercising jurisdiction within a 
local area, has records of similar previous appl i cations, 
and can be taken to be knowledgeable about prevai ling 
conditions. 
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Rents Author iti es, Pla nn ing Tr i bunal s and 
Li cen si ng Boa r ds, part icu la r ly whe n they operat e cont i nually 
in t he same geographical area.are· giving cons iderat i on not 
onl y to the request s of individuals but to overall commun i ty 
need s, based on l oc al kn owl edge and past expe ri ence . 
The pr esent case is a good exam~Je. The Tra nsport Control 
Board is set up to advise the Mi nister on t r af fi c and 
transport matters, and for thi s pu r pose wi l l cont i nu a ll y 
be aware of current condit i ons; in considering the grant 
or refusal of l icences it can use its existing knowled ge 
of publ ic t r ansport serv ices ava ilab l e , as· ag a inst the 
demand for bus t ra nsport - i n th is in stance around the 
Que en 's and Kt ng 1 s roads - an enqui ry which must comprehend 
the ma j ori t y of i ts licens ing work on Vi t i Levu. 

It is true t hat t he cases which were under 
consideration were lacking in supporting evidence of the 
kind sometimes encountered in li cens ing application - Local 
Organi zation s, Chambers of Commerce, Consumer Groups and 
the like - but the fac t t hat these obvio usly well represented 
and commercially ex per i enced companies di d not put forward 
such ma te rial may in it self be recognition tnat the bus 

opera t ors accepted t hat the Board was Knowledgeab l e 
and could be counted on to use that knowledge . We cannot 
see that this point could avail t he appellants . 

The Tr aff ic Report. 

Leading on f r om the question of mat e ri a l av a ilable 
to be co nsi dered is an i ssue wh ich aros e fr om a request 
made by cou nsel fo r one of t he app l icant s (not Latchan) 
near the end of the Board ' s sitting at Ba. It was a 
request for the Board to obtc:.i n f urthe r e vidf:r1ce on the 
question of public need for the proposed services. In an 
affidavit. Mr. Lala, Chairman of the Board has agreed that 
t he Boa r d said i t would obtain evidence by way of a report 
fr om t he Transport Officers and enq uire whether t here was 
any need for such services , and when this oecame ava ilable 
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it would be made available to all applica nt s and objector s. 

Such a repo,·t wa s ca lled for . In view of 
allegations made that there was bias and predetermi nation 
in favour of Latc han , the cyni c might r,ote that the load 
checks which the Board asked its officers to make were 
headed up as being in the matter~of the Latcha n application. 
Perhaps this is no more th an fo r tuitous. 

However reports were received by the Boa r d from 
two of its senior officers . In one 1t was reported that 
travellers interviewed saia they were satisfied with present 
services and no further services were needed. We accept · 
Mr . Newman's comment that thi s was but a random s ample of 
persons who were apparently already travelling and it had 
little evidentia l va l ue . 

An examination of the balance of the report 
however i s more informative . The officers drew up comparative 
tables showing the existing servi ces ( including Express 
Services) currently run by such companies as Pacific, Sunbeam 
and others against the proposed Latcnan's service o In most 
respects tne stopping pla ces, the time of stopping and the 
dest i na t ions and ar ri val times were similar . The officers 
then li~ted passenger l oadings on a number of exist ing 
services which had been checked and sho wed that ge ne r a lly 
speaking the buses were l ess than half ful l - often much 
l ess - for every s tage of the journeys . 

The report concluded by saying that 11 t he load 
sheet s and the timetables gi ven above do not show the 
necessity for introduct i on of new trips at the present time ". 

Contra ry to what had been indicated tnese repo rts, 
made in April, and received by the Board pr1or to 1t making 
and publishing its dec ision , we re not made available to the 
applicants. 
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! 
The reco rd show s tnat during the time when the 

decision was reserved. and afte rward s. solicitors acting 
for Pacific had been requesting the Sec retary of the 
Board to make avail abl e t he minutes of the Be s i ttings, 
and the Traffic Officers report s - but wi thout success 
until the 20th June 1983. 

In the pleadingi fi~ed for Judic i al Re view, th is 
failure in connection wit h the reports was one of t he 
grounds of complai nt. 

In an aff idavit , re spondin g to t he comµlaints, 
the Board ' s Chairman Mr . La l a sa id : 

11 The Board say s that tr1e reports mentioned 
therein were not distributed as they wer e not 
considered adequate and relevant by the board 
and as they were re Jected they were not dis ­
tributed" . 

Now it is of course clear that the Board is 
free to accept or rej ect evidence or other material as it 
sees fit , and no compl a in t could be made if the Board had 
decided t he report wa s mere ly "not adequate" - though one 
questions what more the officers could have done in response 
to the enquiry which the Board asked for onload checks for 
Su va- Lautoka and La utok a- Suva express services. If it 
wa s not adequate then the Board could have asked fo r more 
detailed reports . But the comment goes further. 
was "rejected" as not "relevant ". 

The report 

An adm inistrative body is free to exercise its 
judgment with in its j urisdiction but in doing so 1t may not 
disregard matters that ought to be taken i nto accou nt - in 
this case the matters comprehended in secti," 1h i 2) (a) and 
( b ) • 

We agree with the learned heari11g uL ~Je that 
nothing coul d be more re l e vant than inf o~mation as to the 
availability of ex is ting services to cope w,tn aemand -
and the fact of partl y empty buses running on comparable 
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services to those pro posed wa~ informat ion of su bstantial 
importance , and to fail to take , t into account as 
"i rre le va nt'' is ~ithi n the class of error s which r ender 
the Board's exerc i se of it s power subJect to j udicial review. 

Bias. 

In its motio n an d particulars the bias alleged 
pri ncipally related t o an incident at t he c l ose of t he 
hearing on 10th March, 1983 . 

The Board Chairman apparently ref erred to a 
social fu nction whi ch was being held that even ing by one of 
the local bus compan ie s - not one of the present parties - and 
he said that "the bus operators woul d have the opportunity to 
lobby the Board members at that function". 

When proceedings resumed the follo wing day 
Mr. Koya, counsel for Sunbeam who had not been presen t on 
the 10th Ma rch raised t hi s matter: stati ng that according 
to his instructions Board membe r s and bus opera tors had 
att ended such a gathering the previous evening and accordingly 
further hearing of the applications sho ul d cease, fhe 
Chairman agreed that he ha d made s uch a remark but only as 
a joke. and he ordered proceeo1ngs to continue. 

Now the te st in these matters 1s well unde rstood -
woul d t he circumstances cause a reasonable onlooker to think 
there was a real likelihood of bias? - i .e . no t proof of the 
same but reasonable su spicion . 

Th e learned Judge thought that t h is was so - but 
for ourselves we cannot see that the onus on the complaina nt 
was discharged . It was an impr11dent r~mark for t he Ch airman 
to have made and it was unwise f or Board membe, c; to mix 
socially with aopl1cants during th~ ~o~rse of the hea rings . 

But it would seem unlikely that such a jocular 
remark would be taken se riously - for if the Chairman was 
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so removed from propriety that he a nd his members were open 

to private overtures, it would be unlikely that he wou ld 
announce that public ly. And there is no ev i dence that 

Mr. Latchan atte nded the function - if he had we feel certain 
someone wou ld ha ve sworn an affidavit to prove it. 

Other lesser matters were raised - that a Board 
~ember had prior to his appo \ ntment worked for a solic i~or who 
did work for Mr. La tchan - that when tne Board and Latchan 
were preparing to contest the Motion f or Review the r e was a 
rather unusual degree of co ll aborat ion between t hem in 
preparing affidavits - and finally that t he Board's Secretary 
is said to be Mr. Latchan's brother- in - law. 

These are matters of little substance and in our 
view fall far short of the degree of proof required to estab lish 
such a grave allegation . 

Fa ir Hearing . 

This is the matter which more than any engaged the 
attention of the learned hearing Judge and in our view was 
the most substantial ground for complaint . 

It will be remembered that operators may ob ject 
and may also apply. It has previously been noted that each 
of the five operators filed what were treated as origi nal 
applications for a single circular or double circular 
licence. 
(supra). 

The seque nce of filing is set out in the table 
Latchan 1 s application was the last in point of 

time . Sunbeam was third - approximately a month earlier . 

In the pr in ted record the form of each application 
is followed by what are obvious l y written obJections filed 
by other operators . In the case of City ' s si ngle c ircular 

application there were a number of objections f iled, including 
one by Sunbeam which reads : 
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11 (1) 15 .12. 82 - SUNBEAM TRANSPORT L TO. 
'We refer to advertisement in the newspapers dated 
9 December 1982 for Express Service Suva/Lautoka 
via Kings Road, lau toka/Suva via Kings Road. 

We object to the grant ing of th is appl icat ion on the 
following grounds: 

(1) The proposed time table by City Tra nsport specifies 
daily trips as fol lows 

Suva/Lautoka via Kings Road 
Suva dep. 11.00 am Arrive Lautoka 4 . 35 pm 
Lautoka depart 11.00 am. Arrive Suva 10.35 pm. 

Lautoka/Su va via Kings Road 
Lautoka Depart 1.30pm. Arrive Suva 6.55 pme 

The above timetable will clash with our existing trips 
as follows : 

(a) We have a service departing Su va on Sunday at 
12.00 pm for Vatukoula. 

(b) We have a daily Express Service departing Suva 
at 1.30 pm for Lautoka. 

(c) We have a daily Express ~Service leaving Lautoka 
at 12.15 pm for Suva . 

(d) We have a service departing Lautoka on Satu rdays 
and Su ndays at 2 . 15pm for Su va. 

We make strong representat ions against City Transport 1 s 
decision t o enter the Queen /Ki ngs Road Services, as City 
Transport is not a lon g distance operator ana is, by of 
the advert is ed ap pl ica tion, at tempting to upset the 
operation of all existing operators . LOnghaul bus 
operation is an entirely different aspect of transport 
operation from the City and suburb operat i on to which 
City Tran s port is accustomea . We strongly belie ve that 
City Transport Limited does not have the expertise to 
take on the services applied for via the captioned 
application . 

We request that the Board reject the captioned 
application' ~ 11 

This is an example of the asse rtions ma de by )t •er operators 
on such matters as the existing se r v i ce s. tne 1r pat ronage or 
lack of patronage and sim ila r matters which a~ we have said 
earlier comprised part of 11material 11 before the Board. In 
this example Sunbeam stressed the unsuitability of City as a 
longhaul operator in comparison with existing licencees. 
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Similar obj ect ion s were f iled by Sunbeam (and 
others) against tne other rival applications. 

Against Pac i fic it stressed that there was no 
need because of existing co verage . 

Against Victory jt refe rred to loading numbers. 

Against Latc han that there wa s no need for additional 
services and Latcha n was onl y a Suva /Nausori operator . 

If one turns to the minutes of t he proceeding s , 
which regrettable are r ather disjoin ted it appears that 
when City's application was being cons idered Mr. Kaya for 
Sunbeam spoke in support of his obj ection, tendered some 
written material relating to the section 66 particulars 
and said Mr. Jalil of Su nbeam would give evi dence . 

The mi nutes however are fragmented and only s how 
that in some way Mr . Kaya was told that evidence could be 
given when hi s app lication was heard, but that he could not 
obj ect to the gra nting of a licen ce and also apply himself, and 
he was to elect whether to discontinue h is oppositi on or dis-
continue his app l ication . Under protest Mr . Koya discon tinued 
his application and the reaf ter appeared only i n oppos ition to 
various other app lic ations. 

Mr. Ne wm an has endeavoured before us to submit that 
this prohibition to opposition mad e in conju nction with an 
application only re l ated to preventing the calling of evidence 
at that stage to prove there wa s no need fo r the serv ice . 
Howe ver we do not accept this for t wo r easons . First, bec ause 
the evidence in affid avit form, which we will set out 
he r eunde r does not support i t. nor indeed 1s it logic al or 
fair to refu se to hear evidence at the opposition s tage ; and 
secondly we see no reason why an ope rator cannut both object 
and apply. The provision s of section 65(3) allow such a 
course and it is a permissible and indeed not necessarily 
illogica l attitude for a litigant to adopt . It has already 
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been noted in paragraph 11 of Mr . Maharaj 's aff i da vit that 
Pacific submitted to the Board that its primary stanc e was 
that there was no need for the additional Express Ser vice 
and wished all applications to be refused; but if con trary 
to its submission t he Board held that there wa s a need , 
then Pac ific claimed the existing operators on that route 
had better entitlement and qualif:cations than other applicants. 

A commo n enough type of approac h in ma ny fie lds 
of litigation. 

The uncertai nty in the minutes has been referred 
to - for certainty we must turn to the affidav i ts of 
Mr . Jalil of Sunbeam and Mr. Maharaj of Pacific and the 
reply affidavit by Mr . Lala . 

Mr . Jalil had deposted (para. 12) that : 11 the Boa rd 
h~d wrongfu lly prevented the First Applica nt to pursue its 
application •••• o ••• • which was properly lodged,adve r t ised and 
placed before the Board •••• H •• 0

11
"' and Mr. Maharaj (para . 13) had 

deposed that : 

11t he Board wrongfully prevented the Second 
Applicant to pursue its objections •••• • • • • 
to other operators when such objections were 
proper l y 1 o d g e d and p 1 aced before the Bo a r d •••• 11 

Mr . Lala replied : 

" .. . • . .• . it has been the esta blished procedure of 
the Board that where dn dpp li cant iodaes a competing 
or similar application to an existing application 
then before t he matter is heard he's given a choice 
either t o proceed with his compe ting app lication or 
to object to the exist i ng application but he is not 
allowed to do both . It was to this ruli ng that 
Mr. Koya objected but withdrew his competing applicat i on 
under protest . 

These matters are referred to i n the minutes of the said 
meeting dated 11.3 . 83 and atta ched herew i th marked 'A 1

c 
11 

The minutes show that Mr. Koy a cnallenged that the 
Board had ever previously laid down such a policy or procedure , 
but on t he Chairman ruling it was so, Mr. Koya, under protest, 
elected to continue with his clientis objection to the grant 
of any licence and aba ndoned its own applicat io n. 
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Tha t Sunbeam wa s no longer considered for a 
c ircu l ar ro ut e i s confi rmed by the record of the Board's 
final deci s ion of 27 th April. 1983, where no reference 
is made tb Sunbeam bei ng one of the app licant s although 
the other four were listed. 

We agree with the concl usi ons of t he he aring Judge 
that this was total de nial of a hear i ng of a party enti t led 
to be heard, and apart fro m any other matters d iscussed un der 
other heads mu s t call for judicial interference . 

Mr. Newma n made an alternative submission - namely 
that there was an onus on Su nbeam to show t hat it was prejudiced. 
It is now recogni s ed law that a breach of procedure which has 
hi ndered a party from the fullest expre ssion of his case wi ll 
not of nece ssity cal l for review un l ess someth i ng of substance 
has been lost. We do not think it necessary to rule on the 
question of onus but certainly the court will ask itself what 

· damage if any has been done - an d if there is no possible 
prejudice then it would be vain to inte r fere . But those will 
be rare cases - see R. v . Env ironment Secretary ex parte Brent 
1982 2 W. L. R. 693 at 734. It i s certainly far f rom the 
s ituation here. 

The Boa rd for wh ateve r r eason decided that there 
was a need for the additional circular se rvice . There· were 
five applicants. The only two with existing services, and 
with experie nce and facilities on the route, were Pacific 
(40 years) and Sunbeam (27 years). The other three operated 
shorte r routes from Suva . For some reason Pacific was rejected . 
but th at is not t o s ay that Sunbeam cou l d not have succeeded. 
It may have had a good ca se to put for ward as to the superiority 
of the serv ice it was willing to provide if such a licence was 
to be granted - ce rtainly it was entitled to be heard . Nor 
do we think there was undue delay or prevaric at ion on the 
pa rt of Sunbeam's ad vi so r s , such as s hould persuade a court 
to decli ne to exercise its discretion. Mr . Koya did protest 
vigorou sly before being forced t o withdrJ w his cl i ent' s 
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application , and he did ask for an adjournment which was 
ref u s e d o v e r t he '' 1 o b by i n g i n c i de, 1 t 11 

• After the d e c i s i on s 
were reserved Pacific's solicitors were seeki ng copies of 
the minutes and of the off icers' reports but were unable 
to obtain them. 

Vatukoula. 

Th is was quite a serarate watter. 
proposed service from Suva along the King's 
(about three - quarter of the way to Lauto ka) 

It concerns a 
Road to Ta vua 
and thence 

inland a s hort distance to Vatukoula. There were some 
objections filed by other companies on the ground of 
competition with their own serv ices ~ but there were no 
competi ng applications. The li cence was granted at the 
con clusion of the Ba hearing. 

The Motion for Review levelled some of the same 
complaints as in the Lau toka case - viz, adverse affect on 
existing licencees, bias and lack of evidence. In his 
judgment the learned Judge said : 

11 I fi nd as a fact tnat the Board did not 
properly exercise its discret ion in approving 
the applications of Latchan and Vatukoula i n 
that it clearly failed to consider the re l evant 
provisi.ons of section 66 of the Act". 

and later -

" Vatu koula has not been ment ioned to any 
great extent in my foregoing remarks . Thare is no 
suggestion that any Director of Vatukoula has in any 
way acted improperly. However, it is quite impossib le 
to consider the Board 1 s deCision on Vatukoula's 

appli cat ion in isolation . 

All app lications before tne Board in my view 
were tainted by the improper actions of its Chairman. 
Operators who could have applied for si.:· 1lar se rvices 
as Vatukoula and/or objected to its applicat ion, 
were not given a proper hearing or had its objections 
ignored because of a ruling the Board should neve r 
have made" . 



and further -

~ In add i ti on t o the breaches I have 
referred to . I f i nd as a fact that the Board d id 
not properly co nsider the ma~t ers it was ob li ged 
to consider under section 66 of t he Act before 
exercising its discretion. That findi ng in itself 
is sufficient reason to grant the applicants the 
relief they seek. 11 

Wit h r espect, we cannot agree that Vatukoula and 
Latchan fall to be con s i de r ed togethe r . We have already 
held tha t the Board is en ti tl ed t o act on its own knowled ge 
and on such mate r ial a s proposed timetables and the like 
i n concluding whether or not there is a need for the 
service. Having so co ncluded . in the absence of other 
applicants it was entitled to grant the licence to 
Vatukoula. Certain f indings were made which affec t ed 
the va lidi t y of the entire proceed ings, but we have f e l t 
obli ged t o reverse tho se findin gs - viz 

(a) the alleged ab senc e of evidence on which to ac t 
(b) bias. 

The de n ia l of a hearing of Sunbeam was in 
respect of its circu l ar route application an d was not 
related to the Vatukoula service nor did any question of 
t i me l i mi t a r ise fo r thi s was an inde pendent ap plication. 
Similarly the traffic report was called for only in relatio~ 
to t he circular route , so that we conclude that Va t ukoula's 
decision was not affected by the two matters wh i ch we have 
held were defective in t he Latchan case i.e . f a il ure t o 
give a hearing, and failure to treat the reports as 
r e l evant . 

Conclusion~ 

While accepting the appellant Latchan·s 
submissions concerni ng the fi ndings on time limit, lack . of 
e vidence, and bias, we reject them on -
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(a ) breach of natur al j ustice by denying the 
Fi r st Respond ent a hearing as canvassed by 

it in its Mot io n fo r Rev i ew and 

(b) fai ling to con s ider rel e vant matters as 
canvassed by both Fir st and Second 
Re spondents i n the s ame motion .viz the Traffic Report. 

Con sequently t he or der r emov i ng into the 
Supreme Court the dec is i on of the Trans por t Control Boa rd 
of 27th April , 1983, whereby Latchan was granted the 
re levant licence, and the quash i ng of the same is conf i r~ed. 

The co nse quen ce of t hat order 1s t hat the 
5 applications , of Ci ty , Sunbeam , Paci fi c, Vi ctory and 
Latcha n have not been di sposed of and the s ame are 
refer red back t o the Board f or hear ing an d determination. 

Further, and for the reasons most recently stated 
above the appeal against the decision of the Supreme Court 
quashing the grant of a licence to Vatukoula i s allowed 
and the or i g i nal decision of 11th March, 1983, is restored. 

The Con solidated Appe a l s . 

After the decision of t he Supreme Court was 
delivered on 9th September, 1983, the Board met to consider 
the same. No further direction had been given as to the 
further course of proceedings . Apparently believing that 
some steps had to be taken the Bo a rd advised Latchan and 
Vatukou la tnat t heir licence s were to be retu rned . In view· 
of t he order quashing the deci~ion tn i s s tep wa s unnecessary 
and of no effect. 

However without fu r the r ad o the Board then 
proceeded to grant temporary licences to the same effect 
to both opera t ors . pursuant t o sec tion 74. 

Not surprisingly t his i mmediate ly led to a 
f urther Moti on for Leave to Ap pl y fo r Judicial Review of 
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that dec ision by the Boa rd - and the remedies sought were 
Certiorari. Prohib ition and Injunction. 

Orders as sought were made by Rooney J. and 
these too have been the subject of appeal by Latchan and 
Vatukoula, and the hearing of these appeals were con-

solidated with that from Kermode J. 

In the event very l i ttle was made of this later 
matter because under section 74 , temporary licences run · 
only for 3 months and then lapse. and as all cou nse l 
recognised that time has long si nce passed . Indeed 
Rooney J's decision wa s given on 18th October. 1983 , 
so that the temporary l icences were only in force for a 
littl e over one month. Even if his decision was reversed, 
these licences would have lapsed by now. 

In passing we wish to endorse the strong dis ­
approval voiced by Rooney .J. concerning the Board 1 s 
action. Sect ion 74 empowers the Board to gra nt temporary 
licences wh en " it considers the public interest necessitates 
the immediate es tab l ishment of a new serv ice 11

~ Rightly 
or wrongly the Su preme Court has held t hat there was no 
such need demonstrated and the Board's action could only 
be interpreted as defiance of that decision, and an 
unwi lli ngne ss to consider the rights of others which the 
Supreme Court said had been wrongly ignored. The lends 
colour to the very uns atisfactory picture that the Board 
has painted of i tself from time to time i n these proceedings. 

~ 

However that may be there is still one matter remai ning 
to be disposed of on the conso lidated appeals~ 

As well as removing the Board's d~c \ sion and 
quashing the same Rooney J •• and with some Just i fication, 
was apparently apprehensive t nat the 6oaro might transgress 

again. 
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Consequently he granted an injunction . 
restrainin g the Board from issuing temporary licences 
between Suva and La utoka either on the King's or Queen's 
Road "or any other I icence under section 74(1 ) of the 
Traffi c Act over any port ion of the route thereby cove red" 
and Latchan and Vatukou l a were similarly restrai ned from 
operating any such licences. 

We understand and endorse Rooney J's reasons 
for so ordering. but now that the substantive matters 
have been resolved some modification is cal led fo r. 

As Vatukoula has succeeded in its ma i n appea l . 
its co nsolidated appeal is allowed 1n so far as the above 
detailed injunction rel ated to Vatukoula and to that 
extent it is discharged. 

As far as Latchan is concerned the injunction 
can stand sa ve that no time limit was placed on it - read 
on its face it mea nt that Latc han could never in future 
obtain any tempora ry licence on the King •s and Queen's 
Roads. We are sure Rooney J. did not i ntend that result 
and the appeal by Latchan is allowed to the extent that 
the injunction issued against the Board and against i t 
are modified by adding t he words 11 until the further hearing 
and determination by the Tran sport Control Board of• the 
applications Nos. RSL 12 /9/63 (City), RSL 12/9/67 

(Pacific) , RSL 12/9 /68 (Sunbeam) RS L 12 / 10 /59 (V ictory) 
and 12/10/66 (Latchan) 11

• 

.. 
Supplement Concern ing Procedure . 

Because of the very recent introduction of 
Order 53 in Fiji in 1981 there has been lit t le experience 
here of the operation of the new procedure for J udicial 
Review. Kermode J. outlined these difficulties in the 
early part of h is judgment and we concur in his observations 
as to how these matters should be nandled. The change 

f Fl. J· 1· fol',0•·•1~. g tne new came as a co nsequence o " 
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procedures introduced in England initially in 1938 and 
later in 1979 - replaci ng archaic procedures followed in 
former times. As Kermode J . pointed out however . although 
the procedures ch?nged the essential nature of the 
remedies remained the same - although with the addition of 
furthe r remedies - declaration and injunction which would 
otherwise ha ve been sought by way of originating application. 

The jurisdi ct ion wa s exercised by the Court 
of Queen's Bench - proceedings could not be issued by 

the private litigant - for the control at the behest of 
the Crown whose prerogative it has always been to 
supervise inferior courts. The historical develooment can 
be found discussed in appendices to the various Editions ·. 
of Professor de Smith's text book on Jud i cial Review. 
Hence, when this remedy became available to individuals, the 
need for leave to commence proceedings; formerly by 
obtaining an order nisi returnable to the High Court, and 
more recently by way of motion for leave. Th e Crown became 
the nominal applicant but proceedings were initiated by 

the person aggrieved . 

Once the leave is granted proceedings are 
intitu led as R. v •• • ..•.•. • . nam ing the tribunal or other 
body as the . respondent, adding the name or names of the 
applicants in the 11ex parte 11 role. We accept the · 
procedure followed by Kermod~ J . as correct in this 
respect including his observation that despite an apparent 
slip in the Fiji order, the Crown Office shou ld be served 
with the motion for leave . 

Where the complaint relates to proceedings where 
no other parties are involved, such as a criminal case 
before justices or a magistrate then the bu~den falls on 
the party who obtained leave , albeit the proceedings 
are nominal ly in the name of the Crown . Neither the 
Attorney-General nor any Law Officer should appear for 
the Crown nor fo r the respondent tribunal, which however 
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should brief counsel to assist the Court and participate 
to a greater or less degree as circumstances require. 

Where the orig in al proceedings were more of an 
inter partes nature, then when leave is given other interested 
persons should also be made p~rties and se rved . At the hearing 

the matter will then become more of a lis inter partes, and the 
tribunal should rest rict its participation to a more neutral 
roll, by assisting the Court if required on such matters as 
its understand ing of proced ur a l points and the like - a f unction 
whi ch was very properly discharged by Mr. Young QWC . and other 
counsel appear ing befo re us in this matter. 

Although inferior Courts and Tribunals are in 
one sense appointed by the Crown, they are independent of 

the Crown in the discharge of thei.r judicial, quasi-judicial 
and executive functio ns - as too with Ministers - so Law 

Officers should not appear for them but other counsel should 
be briefed. In some circumstance howeve r the Judge granti ng 
leave may consider that the public interest should be 

represented, and in such circ umstances ma y think it proper 
to add the Attorney-General as a party for such purpose and 

he will arrange appropriate representation. It will be seen 
therefore that we endorse the course followed by Kermode J. 

and his adoption of the procedure s discussed by Professor Wade 
in Chapte r 17 of his various editions . 

The only matter which troubles us, and which was 
not raised in the Supreme Court , is the submission by 
Mr . Young that as the Board is not an incorporated legal 
person having perpetual succession , it cannot be made 
respondent in proceedings of this nature. We do not 
accept this . The reports abound with cases where 

th e actions of a wi de variety of bodies have been the 
subject of prerogative orders - many of them being un ­

incorporated - and we are indebted to Mr. Newman for his many 
examples of bodies exercising even purely administrative 
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fu nct ions which have been invo l ved in such proceedings let 
al on e licensing aut horities clothed with the power to conduct 
hearings and grant rig ht s and privileges to applicants. 
Such bodies should be sued in their corporate or statutory 
name. 

The only diff iculty which might arise would be in 
enforcement procedu re s, where the primary purpose is to obtain 
an injunction and i n such cases it may be necessary to name 
the individual members . So too in cases where there is no 
body, as such, appointed by statute, but an individual holding 
a j udic ial position , such as a Magistrate. 

Conc lus ion. 

The appeal (No. 45 /83) by Vatukoula is allowed with 
costs against the 1st and 2nd Respondents. 

The appeal {No . 45/83 ) by Latchan is d ismissed with 
cos ts and the matter of all five applications referred to there ­
in is remi tted to the Board for rehearing. 

No argument was submitted by the Board i n support of 
its a pp ea 1 No • 51 / 8 3 and the same i s d i s mi s s e d wi t rout costs. 

Appeals Nos. 57/83 and 61/83 a r e varied by limiting 
t he injunctions issued to the period until the above matters i n 
appeal No. 45 /83 a r e reheard by the Board but in all other 
respects they are dismiss ed without costs . 
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