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I 

Appellant 

Respondent 

This c se is now one of narrow compass and 
its destiny turns on the construction of an ordnr 
made by the Honourable J.B. Naisara Esquire, Minister 
Responsible for Lands. Local Government and Housing in 
purported exercise of the powers conferred upon him by 

section 124 of the Local Government Act (Cap. 125). We 

hasten to add th~t we have used the phrase, "purported 
exercise'', because the respondent has contended before 
us that in making the order the Minister exceeded his 
statutory pown~c an~ thus onn oft~ m~ttft~- fo~ our 

<lctcrm i nation tc; wh0Lllcr or not lie has done so. 
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On 5th Aur11 st. 1983 there 1ere promulgated by 
notice in the Fiji Royal Gazettc. the Lautokil (Market) 
/\mendment By-Laws, 1983 by which. inter alla. the former 
schedule of charges for the use of stalls and for other 
facilities was revoked and replaced. 

These ty-laws Yere made by the Council pursuant 
to subsection (1) of section 122 of the Local Government 
/\ct and were approv~d by the Minister of Land ·ocal 

Government and Housino, pursuant to subsection (2) of 
that section. Suhscction (2) provides : 

"(2) All by-las n de >Ya municipality 
under the provisions of thls /\ct, or under 
the provisions o& any other wrltten law by 
virtue of which the Council is authorised 
to act shall be of no effect until such 
by-laws have betn approved by the Minister . " 

The promulgation of the amended by-laws provoked 
opposition from the Lautoka Market Vendors which cu1m1nated 
ln their refus l t~ use the marke s ~ from 22nd August. 
1983. The controversy which arose occasioned discussions 
between the Mi nister , the respondent Council and Lautoka 
Market Vendors Associat i on but wi•h ~~e -~t•er unresolved 
en 5th September, 1983, the Min i ster on that date, made 
an order in the following terms : 

" TO THE COUNCIL OF THE CITY OF L/\UTOK/\ 

Hhercas it 11as been brought t o my notice that a 
serious ,Jis1qreement exists between the Council 
and the Market Vendors ar1s1ng out of the new 
seal(\ of fees issued by the Council under the 
l.,1uto a Mar et) (f, en ,,ent) laws. 9 , 
being Legal Notice No . 68/03 publist1ccl in the 
Fiji Royal z~tte t 5 11 August. • ~.31, 

And wtier as l a· s1tisf1ed that efforts to 
resolve this d i ~agroem0nt have been unsuccess­
ful : 

I. therefore, hereby ORDER. in exerci sc of the 
powers vested in me under section 124 of the 
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Loe al Government Act, Cap . 125 , that the 
Schedule to the Lauto~1 (Market) ny-laws be 
revoked forthwith and replacea bJ the Schedu le 
of Fees which applied immediately prior to the 
coming into force of the said By-laws. 

DATED this 5th day of September. 1983 

sg~. J . 8. NAISAPI' 
Mi nister Responsib l e for Lands, 

Lo l Goiernnent ani HousinQ. 
II 

Section 124 of the Local Government Act 

provides 

11 The thn1ster may. b orders~ ved upon 
a Council, require such Council to mnkc such 
by-laws as 1re speci~i 1 in the order and to 
amend or revo~e any such by-laws. 

11 

On 9th September, 1983 thC' respondent initiated 
proceeding5 for judicial review of the r~.ni .,,,_,s order. 
These oroc edin1s were hear1 by Sad1l J. on 10th September 
1983. At the conclusion of the argument the Judge set 
a s 1 14 e .,,. ., e ! u n 1 s • e r o -1 e r n d .. a i d t h a t h e w o u l d g i v e 

reasons for decision in writing at a later date. And 
they we re deli verea on lSth uctm., .. r, 1983. 

In his reasons for judgment the Judge had this 

to say 

11 Cefor~ c nsidering whether the Minister had 
the power to make the Order d~ted 5th September, 
1983 t 1 i ')r" nt to look at what the Order 
says. It is clear from this Order ~~ t the 
Minister hud rC'vo~ed the rcl1edule to tile Lautoka 
(Marl t) frn 1dme1t, -1 ws 1983 had reol ced 
it by the schedule of fees which Jppl1ed 1mwe ,1tely 
prio. to qe ·oming irto orce of the 111'.?W by-l1ws. 
If th re was Jny dou t ac. ti1 t s Order mea .. w it 
was clarified hy the lett<'r (referred <lbovc) sent 
to tt Co nc i l th very n xt J iy ( 6tll September , 
1983) by the Ministry of l.~nds, Local Government 
and I lo us 1 n g . Th i s 1 et t er very c 1 <' a r l y say s t ll at 
the Minister by the Order of _th eptember. 1983 
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held revoked the schedule to the Lautoka (l\ar e 
(Amendment) 13y-laws, 198'3 and replaced lt by th0 
'che· le f fees iich uPPlied immediately r1or 
to the coming into force of LPgal Notic ~o .b8 /n3' . 
The learned counsel for the defence, Mr. Singh , 
argued that th0 Minister by 01 er of St Se te~ r, 
1983 did not revoke any such by-laws but ordcre1 
the Council to do certain acts . This is not what 
the Mini st r dif' . r•r. Singh', further submissi..,.1 
that the letter from the Ministry dated 6th 
September, 1983 be disregarded could noL be 
a ce · ed . Thie- lett•:r, s stated ln it, was 
written on in structions given by the t1inister . 
The Chief Assistant Secretary in the Ministrv of 
Lands, Loe 1 Cavern ent and Housing who hat ~:~ned 
tt1at letter stated in his affidavit that he had 
discussions with thll Minister before that letter 

s ritt . -,at ~ .tt ·"l produced in Court 
not by the Council but by the Ministry itself . 
The Chief Assistant Secretary was doing what he 
,s e oo ed o do under section 2 f the 

Constitution of Fiji (re?ferred above). " 

The text of thQ letter to which reference is 

made in th~t Pw~sa~ is . 

11 Dear Sir 

LAUTOKA (MARKfT) (AMENDMENT) (BY-LAW)) 

I refer to th0 Ord0r dated the !">th September 
1983 iSSJCld tv th .. ini ter Pec;r ns1' le for Lands, 
Local GovPrnnent ard ~~ si . r 0( J t 
schedu le to the Lautoka (Market) (By-laws) and 
rel cin it by tt sci du o Pe •thi h an lied 
imrn :hat ly ~• 1or o ti coming into force of 
Legal Notice Number 68/83 . 

I am clirrcted by the thnis. r advise that 
this matter will b~ review0d in two or thr~e 
months t 1 me . 

Yours faithfully 

( s gd . ) 
G . ., . Sharan 
for Acting P0rma ncnt Secretary fQ..!:_ 

Lan'lr,, '>Cal r,,.,vernment an,J llou.ing" 

In n,•r •1 , tre assac-- fr--ri ·~ r judgment whic-h 
we have set O11L conta i nc; a series of manifest factual errors 
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and an error of law. 

Dealing first with errors of fact, there is no 
warrant for the statement that the letter of 6th September, 
1983 "as stated in it, was written on the instructions 
given by the Minister" . To so state is to imply that the 
Minister personally subscribed to and initiated the 
stateriP its c..,nta1ned in the first paragraph. The only 
part or the letter of which it could be said "as stated 
in 1t" was written on the Minister's instructions was 
the final sentence . And there was no warrant ear the 
statement that the Chief Assistant Secretary who signed 
the lett~r had stated in his affidavit that he had 
discussions with the Minister oefore the letter was 
written. The Chief Assistant Secretary did not so depose 
unless. perch nee, the Jud~e 1s referring to paragraph 15 

of the affidavit in which he deposed that : 

"Following the receipt of the copy petition 
d1ted 22nd August, 1983 numl>er of dis­
cussions took place between the Minister 
for Lands, Local Government and Housing 
and mys e l f 1 n w h i ch I e x pres s e d th i v 1 "w 
that the increase in ma r·~et fees w s 
timely in view of the damage caused by 
Cyclone Oscar and the subseQuent drought 
which ~ad caused economic hardship in the 
Western Division. " ' 

If that passage is the genesis of the observation then 
it is misleading to allude to it in a context which is 
clearly identifying discussions between Minister ind 
Secretary with the first paragraph of the latter's letter. 
And to attach, as he apparently did, any significance to 
the fact that the letter was produced to the Court by the 
Ministry and not by the Council, was of no monent. No 
question of cstoppcl or the application of tile contra 
profcrcntem principle could possibly arise in a case 
where t~e constr~ction o~ a m1n1ster1al order 4as the 
matter for consideration. 
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And we think that the learned Judge erred in 
his construction of the Order . We interpolate here that 
when cons t ruing section 124, he referred to, and applied 
the pr i mary rule for construction of statutes - that if 
there i s nothing to modify or qualify the language which 
the statute contains it must be construed in the ordinary 
and natural meaning of the words and the sentences in 
which they appear - see per Jessel M.R. in Attorney-General 
v . Mutual Tontine Westminister Chambers Association Ltd. 
(1876) 1 Ex. D 469. 

Indeed he himself cited the wellknown dictum of 
Tindall C. J . in The Sussex Peerage Claim (1844) 11 Cl and 
F 85, 143 which was repeated in the judgment of Griffith 
C.J . in the case of Perth Local Board of Health v. Maley 
(1904) 1 C.L . R. 702, 710 to which he referred : 

" If the words of the statute are in them-
selves precise and unamb i guous , then no more 
can be necessary than to expound those words 
in their natural and ordinary sense. 11 

The same rule applies to ministerial orders -
indeed to all written i nstruments of a public character -
see River Wear Commissioner.s v . Adamson (1877) 2 App. Cas . 
743,763. 

Before applying that rule to the Minister's 
order, we note featu r es of i t to which we think special 
attention must be directed . First , the document is 
addressed to "The Council of the City of Lautoka"; secondly, 
it is expressly stated in the body of the document that it 
is made in exercise of the powers conferred by section 124 

of the Local Government Act (Cap . 125); thirdly, the use 
of the word 11 be 11 in tl1e operative part of the Order, 
particular ly considered along with the first and second 
features to which we have just referred. 

Expanding the document to incorporate these 

features we have the Minister, under his hand, addressing 
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himself to the respondent Council stating that what he 
in process of doing is being done pursuant to a statutory 
power to which he makes specific reference, whereby he 
may, by order, require a Council, inter alin. to make 
specified by-laws and to revoke specified l -1,ws, and 
rext issues the Order (I hereby order . ..... ) that the 
schedule to a specified by-law of the respondent Cou1 ci l 
be revoked and another specified by-law be made to replace 

it. 

Construing the document in that simple way we 
think it is clear that the Minister by order addressed to 
the Council - prep~ratory to its being served upon lt -
required it to make and revoke specified by-laws. 

The learned Judge allowed that if the inter­
pretation which has found favour with us were correct there 
would be 11 no room for doubt as to the validity of the 

Minister's order" . 

We uphold the contention of the appellant that 
the Judn~ erred in la~ in his construction of the order . 
We hold lt valid , wi th the consequence that it thr matter 
has not been otherwis resolved, the resv_ndent ~ st comply 
with the requirement embodi~d in it and thereafter put in 
train the steps consequential to its res~luti~n ~.escribed 

by the Local Government Act . 

The second ground of appeal was that the Judge 
erred in law in calling in aid the letter dated 6th 
September, 1983 as an intcrpretational guide when construing 
the Or1""r . Strictly speaking, it has become unnecessary 
for us to rule on this ground. We have alrendy made 
observation concerning the letter which. if it were a 
permissible a i d to construction, gr0atly diminished its 
efficacy. And we are of the view th t ~e 14 tter did no 
more than exprc~s the writer's view eithrr as to the 
effect of the order or as to the ul~1mJ~ r- ult -~pn 

the action required of the respondent and the consequenti~l 
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steps required b~ statute had been carried into effect. 

The vie~ of public servant, howPver senior 
and however closely identified with the matter in hund 
or with the Minist re ecuting t e statutory oower, as 
to the meaning of a mi nisterial order made pursuant to 
statutory power, is not an 1id to it co~ truc•ion. And 
even if such public servant in a letter stated what he 
understood or bel1 ved to be the viP o~ ~e Minister. 
such would, in addition to offending the rules of 
construction. offend the rule p,oscrl irn he nmfssion 
of hearsay evidence. These matters have but to be stated 
to throw into bold relief tnat the approach taKen ~, t, e 

Judge was untenable . 

The appeal is allowed. 

However, we cannot forbear from the comment 
that if the drafts~an of the order, d ~ ort.u to the 

elementary rule of following the words of the statute 
and used the wor- ··required instea of "'lrd~r this 

controversy and the attendant litigation may well never 

have arisen. 

The ord' rs nade in the Co•irt ... 1 
0·11 are v cated. 

There will be no order as to costs with the result that 
the parties pay their own costs here and below. 

~/)~,-? ,,. 
~ CA-
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