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Thie is an appeal agatnst con~,,-:-!..ction entered in 
the Suprema Court against the above named appellant. He 
was aharge.d with manslaughter of' Mohammed Gaf'oor at Nasinu 
on the 10th July, 1983, and af'ter a lengthy trial, two 
of' the assessors gave their opinions that he was guilty 
and the third said not guilty. The trial Judge a.aid -that 
he had directed himself' in accordance with the ,mmroing up 
Md that he was satisfied that the majority opinion should 
be accepted. He convicted the appellant and subsequently 
sentenced him to six years imprisonment. He has appealed 
both against conviction and severity of' sentence, 

:Put brief'l;v the f'acts, which will be expanded 
later, showed that appellant was one of' a gr-oup of' young 
men who lived at Mimikoso. They were on un:friendly terms 
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with another gr-oup o:f young Fijian men who lived at 
Tu.talevu - colloquially referred during the trial as tho 
"Tu.talevu boys" although their ages varied :from 18s to well 
into the 20s, Both gr-oups comprised apparently active 
young men much given to :fighting, The gt"Udge had J.asted 
:for several years and it arose over the actions o:f a M'mikoso 
girl eloping with a young man :from Tutaleva, There wore 
periodic outbursts o:f :fighting between the two groups includ­
ing one about a week before the :fatality, That event took 
place at a road junction at Narere, Nasinu, a pl.an and 
photographs of $1ch were produced at the trial, There is 
a road leading down towards the Ma.nikoso vil.lage wbioh 
passes a supermarket and reaches tho intersection with 
another road referred to as the transformer road, At that 
intersection there is a clearing on the :far side where the 
"supermarket road 11 continues on through the intersection 
:for a :few yards and then stops at a gul.J.y which has only a 
:foot bridge across it, Whore this portion o:f the road is 
closed, there is a row o:f wooden poets prosurebly to prevent 
traffic carrying on and running into tJ1e gull.y. Across the 
other side o:f the gull.y and apparentl.y the :first house in 
the Ma.nikoso settlement is the property o:f a man named 
lilanasa Delana. On the side o:f !Ja.nasa•s house nearest to 
the gully and hence nearest to the wooden posts end o:f the 
area o:f the intersection there was at the relevant tillle 
an outside electric J.ight bel.ieved to be o:f 75 watt and it 
was said that the purpose o:f that light was to shine across 
the gully on to the dead ond area o:f the road somewhere 
near the posts because r.wiasa J.e:ft his car parked at that 
spot; presumabl.y he wanted it illuminated :for security 
reasons, I:f one ·was proceeding :from the supermarket to the 
intersection one could not o:f course take a vehicle past tlll 
wooden poets but by turning to the le:ft tho motorists or 
pedestrian would be on the transformer road - so referred 
to because there ia a concrete block structure housing a 
transformer. Thia road apparentl.y led to the Tutalevu 
settlement where the "boys" came :frOIJ., 
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On the the afte=oon in g_uostion tho appellant 
along with about si::: of his l!'J/3.nikoso friends had been 
drinking first beer and then ![othylatcd spirits in 
considerable g_ua.ntitics and it seems that some at least 
if not all wore substantially affected by this, At about 
7 p.m. in the evening they wore sitting in tho area near 
tho wooden posts at the intersection, Shortly after their 
arrival a number of people came down the supermarket 
road towards them. Tho first of those was sn Indian 
gentleman, the unfortunate 1!r. Gafoor, a man of middle 
age and diminutive build. He was apparently walking 
home and it is clear that ho had nothing to do with 
the lltlnikoso or Tutalevu youths or with the quarrels 
between them, It was cruel fate that placed him in 
that place at that time. Close behind him wore some of 
the Tutalevu boys. It is not certain if there were 3 or 
4 or 5 or more of them. One of then was named Dona. 
The names of tho others are unlmown and i=terial, 
One or other of the appellant's friends commented that 
he could hear the Tutalevu boys approaching and it was 

said in evidence that .shortly after tlmt they came into 
sight. By this time presumably they were close to the 
intersection if not at it and they had caught up 
with Gaf'oor. Two of tho youths who were at the wooden 
posts, Viromu and Vikatore, stood up and made towards 
the approaching Tutalovu youths, some or all of whom 
scattered, In particular Dona ran up the tra.nsfol'lllllr 
road. According to three prosecution witnesses, 
P,W.3 Senivalati Narogo, P.W.4 Benidito Bule and 
P.W.5 !<lateo Taridonu, tho appellant then stood up, 
went across the ii1terscction and struck the unfortunata 
Mr. Gafoor who fell to the ground. P.V,.3, Velati 
as he was called, said that he then saw appellant 
kick the Indian man and jump on him. Almost:imnm.cdiat,.J.y 
afterwards so it seems P.'-N.5 IIateo chased Dona up 
the transformer road and caught him and started to 
fight with him. Then according to sane of the evidence 
the accused followed up and tried to join in the 
fight with Dona but this 3omehow petered out, 

'I. 
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The other Tutalevu boys seemed to have disappeared, Ms>too 
and the others resumed their drinking for a little while 
up near the transformer and then made their way back to the 
intersection. They there found some Fijian people gathered 
around the prostrate Gafoor who was obviously graveJ.y 
injured, and amongst those was Gafoor•s son, Medical 
assistance and the police wore sent for and Gafoor was taken 
to hospital but he was already dead, His pr:uiary injury was 
a break in tho trachea as a result of which he had choked 
to death, 

As al.ready set out the appellant has appealed 
against conviction, The initial grounds of appeal were 
based on alleged misdirections by the learned trial Judge 
but contained some grounds which are not matters provided 
for in the Court of Appeal Act, such as : 

"(1) That the learned trial Judge erred in 
fact and in law in that his summing up to the 
assessors was against tho weight of evidence." 

Other grounds were of a more orthodox nature 
complaining of failure to give correct directions concerning 
the evidence of accomplices and failure to direct an insp,-­
cction of the site during the trial, The Court pointed out 
to counsel for the appellant that the inappropriate wording 
of the notice of appeal would hinder a proper consideration 
of the merits of the matter and the court was adjourned to 
allow redrafting of the notice, This was done and an amended 
notice of appeal set out tho following grounds : 

"1 • THAT the Learned Trial Judge erred in fact and 
lli !aw in that he failed in his sunming up 
adequately to present the Defence to tho Assessors 
in the following items: 
(i) That the evidence of PW3, PW4 and PW5 was 

individually internally contradictory, 

(ii) That the evidence of PW3, PVl4 and PW5 as to 
the alleged assault on the deceased by the 
Appellant was incompatible with the medical 
evidence on the injuries received by tho 
deceased. 

.;z73 , 
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(iii) The evidence o:f Pl'/6, "P'/17, P\VB a:nd P'l/9 
as to visibility at tho time was 
wholly ignored, 

(iv) That the relevant evidence o:f DW1 was 
wholly ignored, 

(v) That the evidence o:f DV/2 was misrepre­
sented by joining this witness• 
testimony to that o:f DIV3, 

(vi) That he wholly :failed to point out the 
significance o:f E:chibi t 8. 

(vii) That ho characterised the injuries to 
the deceased as being •those which 
must have been done by a porson ••.• well 
soaked with methylated spirit•, without 
pointing out that PW3, P\14 and PIV5 could 
jointly and severally :fit this category. 

(viii) Th.at he directed the assessors as :fact that 
the deceased •was clearly mistaken for one 
o:f the Tutalevu boys•, when it was the 
I>efonce contention that the deceased had 
not been present when the 1 TutaJ.cvu boys' 
were at tho scone. 

(ix) That the perjury o:f P\'17 was ignored, 

(x) That ho charged that the evidence o:f DW1 
was •obviously' unable to 1be regarded as 
coming from an •••• nntainted source'. 

~• THAT the Learned Trial Judge erred in :fact and 
~ ...... ---,1r.•n~I~aw in refusing your Appellant's Counsel's 

repeated pleas :for an inspection by the said 
Judge a.11d by the Assesoors o:f the scene o:f the 
crime alleged to have been committed by our 
Appella.11t, 

~• THAT the Learned Trial Ju.dge erred in :fact and 
=---ir.•n~I~aw in that although he warned the assessors 

of' the dangers of convicting on the uncorrobo­
rated evidence of accomplices, ho did not bring 

to their at-cention the extent and detail o:f the 
discrepancies and inconsistencies in that 
evidence to be taken into consideration when 
evaluating the credibility o:f it, 

4, THAT the Leari1ed Trial Judge erred in :fact and 
..:.:.---i~n::.::.I~aw in that by directing himself accorJing to 

his summing up he misdirected himself, 
5. THAT the Learned Trial Judge erred in law and in 
=---r"a;;c;;t., sentencing the Appclla.11t to 6 years in custody 
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in that in all the circumstances this sentence 
was both harsh and excessive. Consequently there 
has been a substantial miscarriage of justice," 

\Ve will deal with these in sequence and ground 1 

appears to be that which requires the greatest attention 
concerning as it does questions of tho identity of tho assailant 
in the difficult visibility conditions applyi11g at ·che time, 
It seems clear that there was no moon on the evening in 
quest;ion. There was no evidence as to the presence or absence 

of cloud.. Nothing was said about starlight or otherwise, and 
there was no suggestion of any artificial illumination other 
than the electric bulb shining from. the side of Manasa's house,. 
According ·co the evidence tJ1e distance froLl this light to the 
wooden posts where the young Lien were originally sitting was 
27 yards and from those posts across to the other side of the 
intersection where the deceased fell (marked 1:;;;::•) was a further 
18 yards, Evidence which will be referred to in more detail 
was to the effect that reasonable lighting was available at 
the site of the posts but position •x• was (a) at the linit, 
(b) nearly at the limit, or (c) beyond the limit of illumination, 
.Evidence varied as to whether persons at •~• could bo identified 
as to who they were or whether the observer could merely see 
that there was a figure there - depending of course on how far 
away the particular viewer might be. l.Iuch reliance of course 
was placed on the case of Turnbull 1976 63 Crin. App, n. 132, 

That case is well known, expressing as it does, guidelines 
for the assistance of judges in sm1Inilig up in cases of disputed 
identification. It stresses tho need for the judge in such 
cases to warn the jury (or assessors) of the need for caution 
before convicting in reliance on challenged identification 
and examples are given of tlle need to discuss such questions 
as time, distances, light, familiarity and the like. We 
will return to this later. 

Before v,,e exa.nine the individual grounds of appeal 
and eJc:aminc tho snmxning u:p, it is perhaps helpful ·Go narrow 
down the issue which arose in this area. This is not the nornal 
identification case ~1 the TU.rnbull context. Gcneral1y the 
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danger being adverted to is of a witness wrongly attributing 
identity of Motherwise unknown person to a ~iven accused. 
Here the identifying vlitnesses P.W.3, P.W.4, P.t7.5 and 

indeed D.W.3 Viromu and D.W.4 Vikatorc all knew each other 
and the accused very well. Similarly all knew the deceased 
Indian man well, and there is no doubt that he was seen 
and recognised by these young men as he approached with 

the Tutalevu boys behind him. It is to be noted that he 
was of diminutive build and most Fijian youths are generally 
substantially taller and heavier. 

It was not disputed that the appellant was 
sitting with his friends as the deceased and the others 
approached. Viromu, (D.,7.3) and Vikatorc, (D. 1ff.4) were 
members of the Manikoso group, and it is coIJlllon ground 
that they were the first to stand up and advance towards 
the approaching people - !,Ir. Gafoor in front and the Fijian 
youths i.tllncdiatcly behind. Their motive in approaching 
that group, as everyone lmcw, was to confront their 
adversaries and this they did, causing them to scatter. 
Similarly the prosecution witnesses P .. W.3 and P.W.4 wero 
well acquainted with Mateo (P.Yl.5) who, after the Indian 
gentleman had been struck down by somebody, ran off to 
fight Dona who had run away. 

The problem which emerged was not the more common 
situation of the observation, fleeting or insubstantial, of 
an unknown or little known person. It was this:- the Indian 
man was well known to the witnesses and they had recognised 
him as he came into their sight (at whatever distance), 
Obviously he was different in appearance from the approaching 
Fijians. There is no argument but that initially three of 
the Manikoso youths stood up, left the area of the wooden 
posts and moved across the road. The ~irst two wore Viromu. 
and Vika.tore who in :fact, as defence witnesses, agree that that 
is what they had done. Then it is said that the accused moved 
forward as the third man. Because of th~ lmowledge they each had 
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of the others, there could be no question of misidentification. 
The question is this, How reliable was the evidence of 
P.\Y.3, P.W.4 and P.Vl.5 when they said : 

(a) Viromu and Vikatore confronted tho Tutalevu 
boys who scattered and wore pursued. 

(b) Paula and no one elso left the group, walked 
across to ·chc Indian man who was • still 
co.ming' and assaulted hiu. 

It is not a question of possiQlc error as to who 
was there but possible error as to who amongst tho three 
persons known to be on their fact committed the assault, 
Pu.t another wa:y - is there a possibility that 1n tho 
circumstances Viromu or Vikatore may have been the Indian's 
assailant and the prosecution witnesses have wrongly identified 
Paula.as that person, The Turnbull type tests are in part 
applicable as they are in all eye witness cases; namely, 
the question of opportunity to observe, the need to observe, 
distance and, most importantly, lighting, More of this later. 

We now propose to take tho grounds of appeal 
individually, together with relevant passages from the 
evidence and to examine the summing up. 

G:i:_;ound 1. (i): 
It was submitted that the evidence of P,',7,3, 

P.W.4 and P.W.5 was contradictory. This was based on the 
claim by P, IV. 3 that he had seen one punch, that the victim 
had fallen to the ground and then was kicked and jumped 
upon; whereas P. ~. 4 and P. W. 5 only spoke of one punch and 

said they did not see anything further. In our view the 
answer is simple. They did not say, nor indeed wero they 
aaked, whether they could exclude a kick or jumping. 
Indeed after speaking of the punch P,W,4 said (page 63) 
that "then we went up because there was another Fijian boy 
that had been punched. T/lc ran towards him." P, W, 5 Uateo 
said that he did not sec Paula do anything else, but 
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immediately af'tcr the punch, "we cane down" - apparently 
down the transformer road; and it is known that at that 
time Dona had run away and l.!ateo pursued hi1ll. There was 
thore:fore no contradiction - merely that P.\7.3 seems to 
have remained watching the entire assault whereas P.W.4 
and P, i',5 had turned their attention to the pursuit of 
those who were running away. In the absence of any such 
contradiction there was no need for coom.ent in the summing 
up, 

Ground 1, (ii): • 

It is alleged that the evidence of the same throe 
wi tncsses is incompatible with t11e medical. evidence concerning 

the injuries, The submission is that all three witnessoe 
spoke of only one punch, whereas the Pathologist said that 
there may have been two punches causing a broken jaw and a 
fractured trachea. He was, however, only discussing this 
as a hypothesis, and ho said that one of those injuries could 
have been caused by a kick. Again we see no inconsistency 
and hence no call for comment. 

Ground 1, (iii): 

The complaint of "ignoring" the evidence of 
P,lV,6 and P.W,8 as to visibility was expanded to include 
that of P,W,7 and P.W.9. 

P.W,6 Constable Prasad, on receipt of tho complaint, 
had driven a police landrover to the scene, He found Gafoor 
lying at the spot 'X' on the p.lan. His evidence on visibility 
was - there was no street light - there was no nearby light 
in surrounding areas - there was a light coming f'rora a house 
(presumably l.1anasn•s) 80 - 100 metres. (The survey plan 

shows 42 yards). "How far was the light penetrating? -
It was not visible at the spot". The area of the road might 
have been partly illuminated by th~t light but ho could not 
say, because ho had the landrover lights on - directed on 
to the spot, 
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In cross-examination he said he would not be 
able to say i:f' tho (Nlllnasa) light reached or not, because 
the land.rover lights were brighter. Lights were on :from 
other houses but he could not say whether their rays would 
reach this spot. 

P.W.7 Ins;e:,ctor Chandra was at tho site at 
9.35 p.m. He said (three times) it was a moonlit night. 
This was incorrect. He used a torch - without it you could 
see people, but needed the torch for visibility, We will 
postpone discussing this evidence until ground (vi). 

P,W.8 Mohammed Ai:('!b (son of deceased) went to 
the scene where the raon. was lying on the ground. It was a 
dark night. He saw that tho man lying on grcund was covered 
with blood. He did not then recognise him as his :father 
because it was dark and his face was covered with blood, 
He recognised his father when the landrover lights shone on 
hin. 

P.W.9 Ins)20ctor Navoikata went to the scene in 
daylight. r.i--masa's light was 11 quite a big electric bulb" 

mounted on a white wall facing out towards the path to the 
road. 

Now before we refer to the Chief Justice's 
summing up on the question of visibility or lack of it, 
as referred to in the foregoing references, it will probably 
save later duplication by including the earlier evidence 
:from other witnesses on this lighting question. For a 
challenge to a srnamjng up based on an alleged failure to 
doal with the evidence on the question can only be properly 
considered if all the visibility evidence, and the Judge's 
remarks thereon, a.re considered together. And for a reason 
which wo think convenient we propose to consider the ovidenco 
of D.W.1 Mr. loo..-well Hoffman {ground 1.(iv) separately) for 
it deserves individual attention, and the Chief Justice made 
especial reference to it. 
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P.W.3 h!ld said (p.28) that the outside light 
frOlll Manasa's house "cane through" end "gave light" to tho 
scene where tho Indian man was punched. In cross-exa.mination: 
the only light where they were drinking was :from the house 

• 11 30 yards away". 11 How far could you see? About 30 yards. 11 

When they (Tutalevu boys) were near, he saw them -
:from witness box to end of court room away - 30 yards. They 
were 60 yards :from the light - a vehicle also came showing 
lights, 

P.W.4 said - the light from I!fanasa•s house 
reached where ho was sitting. In cross-examination: 
Ua.nasa's light made it possible to sec what had happened. 
It lighted the whole road, It shone past the posts. Not 
up to the supermarket. 10 yards past the posts, The spot 
(marked 'X') was just at the edge of visibility. He could 
see an incident at •x• when sitting a.t the wooden posts. 
He first saw the Indian man when the length of the court 

·room away (30 yards) - within the range of Manasa•s light, 
There were other houses with lights on - not shown on the 
photographs - (presumably further towards the supermarket). 

P.W.5 (Mateo): There was the light outside 1lanasa 1s 
house. In cross-examination: the area by posts was lighted 
from Manasa 1 s light. 

Perhaps it would be fair to summarize the evidence 
of all tho prosecution witnesses - and we will refer to 
D. W.1 separately - as having varying views as to whether a 
person at the spot 1 7.:: 1 , being towards the cd{;e of illumination 

or beyond it would be visible and distinguishable. 

We turn to the sw!lIDing up. 

At page 253 tho record shows that tho learned 
Justice was discussing the prosecution evidence 

concerning the striking of Ga.foor :. 

I . 

. I 
I 

I 

I 
I 

·, I 
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"Senivalati (P.'.7.3) saic1 it was about 15 yards 
away when ho saw the accused assaulted the 
deceased. 

He said when the accused (sic - deceased) was 
on tho ground, Scnivalati (sic - acc~cd) kicked 
him and stepped on his chest. He said he was able 
to sec tho assault on tho deceased by tho accused 
from tho outside light coming .from Manasa's 
residence, which was close by. Ho said from 
there he run after lhtco and Tomu ta stop them 
from assaulting Dona who is closely related to 
him. 

Now, Senivalati was cross-oxaninod at length 
by Defence CoW1sol on his evidence and strong 
suggestions were put to him that because of poor 
visibility and bad lighting in the area of the 
roundabout, beyond the marker posts, he could not 
possibly see what ho claimed ho saw. However, you 
hoard Scnivalati in the witness box. He was adamant 
that he saw the accused walked up to the Indian man 
and punched him and kicked him and stepped on his 
chcst. 11 

And at page 254 he said: 

"He (P.W.4) snic1 the illumination from tho outside 
light at 11.'.Ianasa 's house came as far a.a where they 
were sitting drinking before the fight and there 
was enough visibility for him to sec the accused 
walked up and punched tho deceased. 

Bonecli to ..-,as also strongly cross-examined on 
his evidence, but ho insisted he saw the accused 
punched the Indian l!lall on the road." 

And a little further on: 

" IJateo (P. w. 5) said he was able to see what the 
accused did to the Indian man by the light that 
cane .from Ihnasa 's house and 1':ianasa had his light on 
that night outside his house. Ila.too said no one 
else ptmchcd the Indian man, only the accused .. ,r 

Thero was no reference in the sunming up to the 
evidence of P.Ws 6,7,8 and 9 already rcfcrrec!. to. That 
evide-nce had been ·the.t tho lighting conditions wore poor, 
but it must be remembered that it lll£Linly concerned illumination 

I 

1~1 ,, r' 
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of 11 thc spot 11 
- wl1oren.s P.~Y.3, P.W.4 ru1d P.'.7.5 spoke of 

their observation of accused (who is a tall you.ng man) 
moving f'rom beside them, walking a distance of 18 yards and 
perforning some very dramatic actions. At a later stage 
in t~e sUlllill.ng up it was so.id that the evidence of P.W.3, 
P.17.4 and P.W.5 "must be scrutinised obviously vvith the 

greatest care'', - tho reason given at that passage was 

that as accomplices they had reasons to give false 
evidence - the dangers of uncorroborated evidence f'rom 
such person was discussed in sorre detail. 

No mention was .CTO.do at that point of tho 
possibility that they were honest witnesses who had made 
a mistalcc, duo to one of the possibili tics specified in 

Turn.bull's case and affirni.ativcly advanced by defence 
cmmsel in her cross-cxarilnation and in her submissions. 

The Chief Justice, however, returned to the visibility 
question again at tho end of tho suJJ□ing up at p.261. 

11 As I have Gaid, gcntlcnon assessors, you will 
no doubt by now appreciate that t"his case in so far 
as the Prosecution is concerned, depends entirely 
on how you regard Scnivalati, Bonodito and Ho.too as 
wit"llcsscs. For that reason and other reasons I 
have stated, you will need to give their evidence 
the closest scrutiny, particularly as regards 
their ability to sco the 11ccusod in whatovor state 
of visibility was nvai.lablo, to go up to the 
deceased on tho road from tho posts whore they wore 
drinking and punched the deceased. 

On that night, the light was shining brightly 
from 1-1anasa I s house, tho beau of which ca.no as far 
as tho posts ·where thesG youths wore drinli:ing. 
Senivalati 1 s evidence was that ho saw tho accu.s-ad 
walked from their drinldng group right up to the 
Indian IillJ.11 and pW1ched hin., kicked hie.. and stopped 
on hia. This was before ha ran off to protect Dona 
froLl being assaulted by tho other youths fron his 
own gang, 

The question for you really is whether on that 
night Scnivo.la.ti \.vas, in f'-'1ct;, able to see and 
follow the accused's .movononts froLI tho posts, across 
the road to whore the Indian man was walking, and 
assaulted hin." 
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And finally at p,262 : 

" When all is said and done, gentlemen 
assessors, do bear in mind my warning concerning 
tho do.ngor of convicting the accused person on 
the evidence of Senivalo.ti, Bcnodito nnc.1 Mateo 
unless corroborated. But if, ::i.ftor having warn.0d 
yourself' of such a danger of acting on uncorrobo­
rated evidence, you are COI:lpJ.etcly satisfied fron 
their evidence that it was the accused and nobody 
else who assaulted lltl.d caused those injuries on 
the deceased, then in such a case, it will be your 
duty to advise I:lC that tho accused is guilty as 
charged. However, if, on tho whole of tho evidence, 
you have any reasonable doubt about tho lil/l.tter, 
or do not feel sure whether or not it was in fact 
the accused who caused the deceascd's death, then 
in such a situation it will be your duty to say 
that the accused is not guilty as charged," 

Defore discussing tho significance of the 
foregoing, we turn to the evidence already alluded to, 
that of D, lV, 1 M'r. Im-well Hof:fUan, He is the husband of 
defence counsel, o.nd described hil!ISelf as a retired food 
technologist with qualifications appropriate to that 
profession. 

He had visited the scene three tines. First 
in a casual way in day tine, presumably out of interest 
arising from his wife's involvement in the case. On the 
second and third occasions he went at night, deliberately 
to observe the lighting and visibility situation. The 
first two visits were a long til'.ile before the trial. The 
third visit was part way through tho trial, 

He said that on the third occasion the light at 
L!llnasa•s house was dead, but it had been shining on tho 
second occasion - a 75 watt bulb at that date, He then 
spent about 20 minutes making observations, 

Ho also produced the Fiji Nautical AltJanac 
which showed that there was a now moon tho night after 
tho fatality, so toot on the relevant evening there was 

l 

'I 
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no moon. Other evidence said there was some min that 
night, but there was no evidence as to cloud or star 
conditions at tho tine of the fatality, 

On his second visit, when tho light was on, 
Mr, Hoffman said that light "illuminated the turnabout -
just about to the posts", He said he could see no shadow 
whore he was standing. He did not say where he was standing 
but presumably he was at the posts throughout, 

He described his attempts to identify people 
passing - he said he counted 17 - they wore on the far 
side of the road from him (as was spot •x•) - presumably 
these people had come down fron the supe:rmnrkct and turned 
into tho transforner road or the reverse way, 

Ho could seo if they were in twos or threes, 
Ho could not seo their faces as they came towards him 

(prior to the corner it would seem), he tried to identify -their sex and age, and when they were closer (presumably 
as they turned the corner - and hence close to spot •x•) 
ho would realize he had often erred. But he was accurate 
to the extent that they wore human beings. He said that 
had there been a scuffle between these people he would 
have been unable to observe the details. Asked specifically 
about spot •x• ho said that with Ihnasa•s light on ho would 
have been able to see action at that spot but v10uld not 
have been able to identify who was involved. 

Unfortunately there is a contradiction in the 
rocord as when the observations of the seventeen people wore 
made, At page 156 it is recorded as being the second 
occasion, but at page 158 it is said as being "last night", 
We think the later was a slip of tho tongue by counsel 
and in fairness to the defence take it that Mr:·, Hoffnan 
was describing his observations on the second night - when 
the light was on, 

Counsel for appellant has nade nuch of the 
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unfavourable view that the Chief Justice apparently took 
of this witness's usefulness. Before WG exnminc that it 
may be said that perhaps counsel took an unduly optimistic 
view of how help:ful this evidence might have boon to her 
case had it been ta.ken a.t full v.:ll.ue. 

For ourselves we do not think it varies a 
great deal :fro.IJ. sot10 of the prosecution evidence -
naijlcly that spot 1)[', as a pie co of ground, was probably 

beyond the range of illumination. But a.coor<.ling to 

l!tr', Hoffna.n ''action", or "a scuffle", which would be by 

persons standing up, would be observable, although 
recognition of identity as from the posts would not be 
possible, P,W,3, P,W,4 and P,W,5 said they saw what 
the accused did there. P,W.7 said people could be seen, 

The Chief Justice was certainly critical of 
rl.fr. Hoffmanrs evidence - but he did not "ignore" it 
as ground 1,(iv) complains, He said there wore "difficulties" 
about the nature of it. He said that when he went there 
the light was dead - that was o=onoous - i·c was dead at 
the third visit but not at the second, He said that 
because he was defence counsel's husband his evidence 
could not be regarded as from an independent or untainted 
source - with respect we think that comment a little harsh, 
Then he said that as there had been further housing devolop.­
nent in tho area, conditions had chn.nged, I/Ir, Hof:fman had 
acknowledged that. 

Finally he noted that I/Ir. Hof:fnan was shortsighted 
and needed spectacles, Again ]!Ir. Hofflll2.n had conceded 
that, but clained they were totally co=ective. 

The Learned Chief JUsticc concluded on this 
aspect by saying: 

"So all in all you mn.y think !/lr. Hoffnan I s 
evidence was very negligible and cannot 
possibly help you one way or another. However 
this is a matter entirely for you Gcntlclicn 
Assessors to decide what weight you give to his 
evidcnce. 11 
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He certainly treated this witness unfavourably, but it 
has frequently been said that a judge is onti•clod to 
express his mm. view of ovidoncc, and strongly, provided 

he leaves it fairly to the jury to decide the issue on the 
facts of the case on a proper direction - O'Donnell (1917) 
12 cr.App.R. 219 and lntchell & Jones (1960) Crim.L.R. 211. 

We have cited passages showing that the assessors woro 
masters of the cause. Additionally at the commencenent 
of the au=ing up the following passage appears. 

" Gcntlenen assessors, it is now ey duty to 
sum up to you in this case. In doinl.l so, I shall 
direct you 011 matters of law, anc1 this you must 
accept and act upon as you arc duty-bound. 
However, as far as the facts of this case arc 
concerned, what you think really happened, what 
view you take of tho various witnesses, whether 
they arc reliable and so 011, and whether they 
are telling the truth or not, those are matters 
entirely for you to decide for yourselves. So, 
if I express any opinion on tho facts or if I 
appear to express my opinions on the facts then 
it is a LJattcr entirely for you whether you accept 
what I say or form your own opinions. You are your 
onn uasters whore tho facts of this case are 
concerned.. You will not bo asked to give reasons 
for your opinions, but no:dely your opinion 
itself, and your opinions need not be unani.uou.e 
although it would be desirable if that was so. 
Your opinions arc not binding en me, but I can 
tell you now that they will carry very great weight 
with me when I come to prepare the jUdgnant of this 
court. 11 

As we have already noted, Hr. Hofftnn 1 s 
evidence did not in ru,y event differ greatly from the 
overall effect of the prosecution evidence. 

Ground 1(vi) and (ix}: 

It is suomi tted that the learned Chief Justice 
did not refer to E;d:tibi t 8. This was the Nautical 
.Alrnan;:ic which showed that there was no noon so that 
P.W.7 Inspector Chandra was qllite wrong on that, nut 
it was abundantly deuonstratod, particularly in 
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Mrs. Hoffr,1a11 1 s handling of the evidence that there was no 
noon - and tho assessors could have boon in no doubt about 
that. 

We have now set out the various ground cited 
which criticised tho suoming up for the way in which the 
question of' visibility was dealt with; we have snrnronrisod 

all the evidence on the point; and we have set out the 
quotations from the summing up. 

In her submission to this Court, Mrs. Hoffna.n 
based her argument on Turnbull's case (supra). She used 
the well known phraseology that whenever a case depends 
wholly or substantially on the correctness of identification 
of an accused person, the trial judge should warn the jury 
of the special need for caution before convicting in 
reliance on the correctness of the identification. In 
particular stress was placed in that case of "tho mistakes 
which even honest persons .may Dake based on shortness of 

t:lne, impeded observation, poor light, distance, lack of 
previous knowledge of tho accused, - in other words the 
errors inherent in seeing an offender and subsequently 
saying of the accused -- "that is the person 11 • 

It is well to bear in mind, howover, that as 
sorae subsequent cases (e.g. Keane (1977) 65 Cr:ln.App,R.247) 
have said, one should not become ritualistic by appl.ying a 
fixed for:w.ula regardless of circumstances. 

We have said already that this is not really a 
Turnbull type case of identification as such, but an 
observation en.so - apart froB credibility - how reliable 
was the eye witness accoW1t, given the difficult circumstances? 

It is interesting in examining the a.obit of 
Turnbu.ll•s case to observe that it had its genesis in 
Lord Devlin's CoLmri.ttee on Evidence of Identification in 

Criminal Cases. (26th April, 1976 H.l!.s.o. 338.) Tho 

' 
.1 
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Committee studied a great number of surmings up in such 
cases, and rcco.om.cndod that thore should be a general 
rule that juries should be told of the rislcs inherent 
in identification evidence a.nd the ronsons for care. 
It was then said (paragraph 4,55): 

" 
tho 
any 
tho 

That the judge should after reviewing 
evidence direct the jury's attention to 
exceptional circUL1Stances which .I:light nako 
rule inapplicable in the particular case", 

:foT 

If the judge finds himself unable to point to any exceptional 
oircUlllStanoos ho would have to direct the jury that it would 
be unsafe to convict~ Four circunstances which Jllght be 

regarded as exceptional wore giVGn: 

(i) Credible evidence of familiarity, 
(ii) !Vb.ore the defendant does not deny his 

presence as a Bomber of a group but 

denies that he was the one who corro:tlttcd 
the criru.nal act, 

( iii)&(:br) arc not relevant to the present 
consideration, 

Smmnar1sing tho Report concerning paragraph (ii) 
Fallon: Crown Court Practice sa,,,:s : 

"It is pointed out in paragraph 4.63 of the 
Report, that 1n such a case visual identifi­
cation is mixed up, in proportions which will 
vary with the circUT.:1Stanccs, with • ordinary 
observation• of actions: J)id the witness 
observe the blow and did he attribute it to 
tho right person? If the group is sL18.ll a..~d 
composed of dissinilar ucnbcrs, and the action 
is distinctive then a capacity to ncmorise a 
face will play little part, If tho group is 
largo and conposod of persons who arc sifililar 
in appearance, then visual identification as 
opposed to ordinru,y observation :oay be very 
inporta.n t . 11 

Now for reasons which are discussed in ,Archbold: 
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Criminal Evidence Plcadin~ & Practice (40th Ed,) para.graph 
1349, Lord Widgery C.J, nnd the other distinguished judges 
who comprised the powcr:ful Court in Turnbull did not use 
tho "e:;.:ceptional circunstances 11 phrase, but the report i tscl:f 

at p.139 recognises that there can be situations where the 
risk of' LJ.istalrnn idcntif'ication is reduced. "Qu.ali ty is 

what natters in the cntl", 

\Ve have already pointed out that in this case 
there was aople evidence that the three witnesses knew the 
accused well and it is clear he was sitting beside them, 
They also knew the Indian man well and it is clear he was 
approaching, Their evidence is that accused stood up and 
walked the distaacc, measured at 18 yards, and struck the 
Indian - and we have suggested that in those circu.m.stnncos, 
the care with which that evidence needed to be cxaoined, and 
the need f'or there to be corm.ant in a sUQDling up concerning 
it, arooc not so much froLl idontif'ication perils, but from 
the need for the ordinary scrutiny of eye witness evidence, 

It is interesting to note that in R, v, Oalcv,ell 

(Court o:f App. Crind.nal Division) 1978 1 All E.n. 1223 
Lord Widgcry C,J, said nt 1227(d), 

"Then one comes to the third point. Tho third 
point is a point on idcnti£ication. It is 
alleged that the directions given in the recent 
case of R, v. Turnbull v,orc not applied to the 
identi£icaiTon pi"obloa which it is said arose 
in this case. To start with, it was sonothing 
0£ a surprise to the court to realise that any 
identi£ica-tion :problem arose in this case at all. 
But fur·Gher investigation shows that it ar.10unts 
to this. There was a pcrioc1 when Pc Tapson was 
on tho ground when he ha.d not got Oakwell in his 
sight, a.nd the sucgcstion is that there may have 
been confusion in Pc Tapson's trind bctv,eon the 
man who knocked him down and the nan Oakwcll, 
who was standing up beside hio v1hen he got up 
again, 
This is not the sort 0£ identity problcn which 
R. v. Turnbull is really intended to cope with. 
R, v, Turnbull is intended r,ri=ily to deal 
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with the ghastly risk run in cases of floating 
oncowitors. This certainly was not that ltind 
of casc. 11 

We have seen that the Chief JU.sticc rcf'errcd to 
uuch of the evidence concerning visibility - not to all of 
it, but there is no obligation to canvn.ss every part, if the 
essential are covered. And ho said, in a nunber of' the 
passages, that the problen wns whether or not the witnesses 
could sec what they clained, in view of the state of visiM 
bility such as the assessors found it to be, 

It is true that in one or two ninor respects 
the snTI[Oi:ng up was not entirely accurate - such as his 
mistake as to the night ltt-. Hoffn.a.n was referring to -

I 

i ,, 

referred to the evidence, drew attention to the probleu and l 
correctly advised tho assessors as t,o their approach. We do 1 \ 

not find grounds 1.(iii),(iv),(vi),(ix) or (x) to be made out. l 
but we are satisfied that read as a whole it suf'ficiently 

Ground 1. (v): 

This relates to a quito sopara"l,o matter. D.W.2 

P.tr-s. Lavenia Pal was an aunt of the accused. :U.W.3 was 
Vironu, on0 of the Manikoso youths - it was ho, along with 
Vikatoro who was f'irst to hake a novo at tho crucial time on 
tho night in question. 

D.W.2 ancl D.W.3 gave evidence that at about the 
time of the prcliBinary hearing, Ma.tea, together with Viromu 
and others had cone to the house of the accused's fa.oily, 
and brought a gift and apologised for falsely accusing Paula 
of hitting the Indian. 1his evidence of course was relevant 
to rJatco I s credibility. Both witnesses were cross-exOJIJ.incd 
at some length by counsel for the prosecution as to this gift 

bringing - scvusevu. 

D.W.3 was also of' course pressed vigorously about 
a statenent ho had LJ.aclc to the police implicating Paula, a.nd 
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which he now retracted, He obviously had a difficult time 
in tho witness box. 

The conplaint now nade is that in his su.i~ng up 

the learned Chief JUstico saicl, concerning this· evidence :-

" You have seen both Lavenia Pal c..nd Virony cross-
examined in this cou:rt and you may think (and this 
is a LOatter entirely for you) that they both displayed 
11uch prevarication and uneasincGs when asked why they 
did not disclose the subject of their alleged Fijian 
ceremony and what vm.s discussed in it,••••••••••·••• 
It is for you gentlcnon assos2ors again to give what 
wciG}lt you think to that ovidcnco." 

The submission is that in tho sULill1ng up the evidence 
of D.i:7,2.was Llisrcprcscntcd by joining it to that of D.W.3. 
All we can say is that each witness was talkine of the scvu­
sovu and each witness was, as the Chief Justice said, truced as 
to delay in disclosing the alleged cerenony e.nd l,lateo •s allege 
apology. Whether they, or either of them., were prevaricating 
we arc qui to unable to say. The assessors saw and heard. them .. 
they could judge. We see nothing in this ground, 

\Ve digress to say that exaIJi.ning the defence 
evidence, we note with interest that another of the I;[ruukoso 
youths Vikatorc was called as D.W.4, The purport of his 
evidence was that Paula did not hit tJ1e Indian, But he did 
sa.y that ho saw Ua:Goo run up the road to chase Dona and he 

saw him punch Dona; and at a later stage he said that the 
lights fron the house on the other side of the enbanlrucnt was 

"very bright" - which secos to be the source of the learned 
Chief Justice's renn.rk in sunning up already referred to that 
the light was shining brightly fron I'mlasa 's house. 

Ground 1, (vii): 
Conplaints that tho sunminG up said injuries were 

obviously dona by a drunken person - without listing how many 
people were in that eategory, Well the evideneo shows that 
all the Manikoso youths wore drunlc to a grco.tor or less 
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degree, and this rcn."J.rk could not possibly have been 
interpreted as ·!;ending to ic1ontify the accused as against 

tho others, 

Ground 1,(viii): 

Submits "Chat the sw;ming up erred in saying that 
the deceased was nistaken f'or one of tho Tutalovu boys 
"when it was tho Defence contention that the deceased had 
not been present when the Tutalevu boys wore at the scene''• 

Vie fail to undorsto.nd this subnission, for it is quite con­
trary to the ovci..,,vhelning cvid0ncc that that was what brought 

the unfortunate Gafoor to his death - his arrival, as tho 

Tutalevu boys wore waylaic1 by ·their enemies. 

We turn to Ground 2. 

This is a submission that the learned Chief Justice 
refused a nunbcr of npplications f'ron Defence counsel that 
the Court should visit the scene of tho alleged crinc 
either in the day tine - or preferably at night, 

These applications wore refused on the basis that 
conditions may well have chantSed since the night in question. 

The power to order a view is well recognised, and 
someti:r:ros exercised, but it is Qiscrotionn.ry. It is some­
tines vary useful in enabling a jury or assessors to weigh 
evidence concerning static and finite facts - lines of sight, 
dincnsions of buildings, angle of gradient and the like. 
But for such visits tho standard f{a:n:tine is that the tcnpta­
tion of retrying tho case on the spot nu.st be resisted. A 

view is to enable the fact finding tribunal to evaluate 
evidence which has been given, or is to be given. The result 
of a view, had it been ordered, in the present case would 
be to show the assessors atnosphoric conditions rendering visi­
bility bettor or worse according to the conditions thoy onca.lii>­
ercd - and in circurwtancos which :may have varied substantiaicy', 
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and in unlmown ways fron those applicable earlier. Just to 
take one cxanple - tho evidence fron !.'Ir. Hoffrn:u.1. was that 

when he viewed tho si to on tho second occasion, 14anasa 's 

light bulb was o;f 75 watt. Who lmows what it was on tho 
relevant evening? Sinilarly he said that there was n new 
li@lt on another house. I/or can one olassi:fy such variables 
as cloud cover - .oist - or other factors - yet the tcnptation 
to try the issue on the basis o;f atmospherics o;f July 19B4 
mi(lht be difficult to avoid. 

We think tho discretion was properly exercised by 
refusing, and confining this quostion to the evidence given. 

Ground 3: 

Is a sub.tlission that although the loamed trial 
Judge {!JJ.Ve a warning on tho danger 0£ convicting on the 
uncorroborated evidence of accoraplices, he failed to enlarge 
on that warning by detailing discrepancies and inconsistencies 
in that evidence. Thero can be no doubt -'Gha-t the witnesses 

horc rcforrod to, P.W,3, P. 1?.'.4 and P.rl.5 were jointly engaged 
in an unlaw:fu.1 enterprise - it is very obvious they were 
preparing to fight in a pualic place - to assault the 
Tutalevu boys. Tho warning which was given as to the danger 
o:f convicting on uncorroborated evidence fror.i such persons 
was undoubtedly called for, and it was nost forcefully given 
in tho sur::irilng up, in traditional torBs. Dut the submission 
under this heading is that the warning should have gono 
further to demonstrate contradictions inter se, Counsel 
did not elaborate on this, so we arc driven back to the 
matters raised in grounds 1.(i) and (ii), We have already 
said that we do not sGc that there wore inconsistencies or 
contradictions. 
restates grounds 

Ground 4: 

Accordingly, in that respect, the subuinsion 
1(i) :md (ii) and suffers their fate. 

Subnits that in so f'ar as tho su.or.ling up to the 
assessors was erroneous, the loamed Chief Justice also 
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misdirected hiD.self in his f'act f'inding role. :Phis 
subnisaion of course stands or fails accorc1ing to the fate 
of' tho oa.rlior conpl8.ints concerning th0 sunrllng up. For 

the reasons we have endeavoured to express, we have not 

accepted those sub.missions, so this ground also :fails, 

Ground 5: 

Is a subLlission that the sentence of 6 years• 
ioprisonncnt was harsh and excessive. We cannot accept 
this, for wiprovolrnd violence on innocent persons has 
becoDe comm.on place in Fiji of' recent years and condign 
punishncnt is called for. In our respectful view tho 
sentence inposcd was entirely appropriate, 

Appeal. a{;'ainst conviction anc:t sontonce disoissod. 

Sgd. G. Speight 
Vice President 

Sgd. B. O'Roga,n 
Ju.dqe of Appeal 

Sgd. M.E. Casey 
Judge of Appeal 
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