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JUDGMENT OF THE COQURT

SPEIGHT V.P.

This ig an appeal agoinst convictiion entered in
the Supreme Court against the above named appellant, He

%0

was cherged with manslaughter of Moharmed Gafoor at Nasinu -

on the 10th July, 1983, and after a lengthy trial, two

of the assessors gave their opinions that he was guilty
and the third said not guilty. The itrial Judge said that
he had directed himself in accordance with the summing up
and that he was satigfied that the majority opinion should
. be accepted., He convicted the appellant and subsequently
sentenced him to six years imprisonment. He hags appealed
both against conviction and geverity of sentence,

Put briefly the facts, which will be expanded
later, showed that appellant was one of a group of young
men who lived et Menikoso. They were on unfriendly terms




with another group of young Fijian men who lived at
Tutalevu - colloquially referred during the trial as the
"Tutalevi boys" although their ages varied from 188 to well
into the 20a. Both groups comprised apparently active
young men nmuch given to fighting. The grudge had lasted
for geveral years and it arose over the actions of a Manikoso
girl ecloping with a young man from Tutaleva. There were
periodic outburats of fighting between the two groups includ-
ing one about a week before the fatality., That event took
place at a road Jjunction at Narcre, Nasinu, a plan and
-photographs of which were produced at the trial. There is
a road leading down towards the Manikoso village which
passes a supermarket and reaches the intersection with
another road referred to as the transformer road, At that
intersection there is a clearing on the far gide where the
"gsupermarket road" continues on through the intersection
for a few yards and then stops at a gully which has only a
foot bridge across it, Vhere this portion of the road is
closed, there is a row of wooden posts presunably to prevent
traffic carrying on and running into the gully. Across the
other side of the gully and apparently the first house in
the Manikoso setilement is the property of a man named
Yenaga Delana. On the side of IManasa's house nearest to
the guily and hence nearcst to the wooden posta end of the
area of the intersection there was at the relevant time

an outside electric light belioved to be of 75 watt and it
was said that the purpose of that light was to shine across
the gully on to the decad ond area of the road somewhere
near the posts becausc Manasa left his car parked at that
spot; presumably he wanted it illuminated for security
reasons, If one was proceeding from the supermarket to the
intersection one could not of course take a wvehicle past tle
wooden postes but by turning to the left the motorists or
pedestrian would be on the transformer road -~ so referred
to because there is a conorete block giructure housing a
transformer, This road apparently led to the Tutalevu
scttlement where the "boys" came fron.
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On the the afternoon in guestion the appellant
along with about gix of his Manikoso friends had been
drinking first beer and then lMethylated spirits in
considerable quantities and it secms that some at least
if not all were substantially affected by this. At about
7 p.ne in the evening they werc sitting in the area near
the wooden peosts at the intersccetion., Shortly after their
arrival a number of people came down the supermarket
road towards them. The first of these was an Indian
gentleman, the unfortunate Mr. Gafoor, a man of middle
age and diminutive build. He was apparently walking
home and it is clear that he had nothing to do with
the Manikoso or Tutalevu youths or with the quarrels
between them. It was cruel Ffate that placod him in
thet place at that time. Clogse behind him were some of
the Tatalevu boys. It is not certain if there were 3 or
4 or 5 or more of them. One of them was named Dona.

The names of the others are unknown and immaterial,

One or other of the appellent's fricnds commented that
he could hear the Tutalevu boys approaching and it was
gaid in cvidence that shortly after that they came into
sight. By thig time presumably they were close to the
Intersection if not at it and they had caught up

with Gafoor. Two of the youths who were at the wooden
posts, Viromm and Vikatore, stood up and made btowards
the approaching Tutalevu youths, some or all of whom
scattered, In particular Dona ran up the transformer
road., According to three prosccution witnesses,

P.W.3 Senivalati Narogo, P.W7.4 Benidito Bule and

P.W.5 Mateo Taridonu, the appellant then stood up,

went across the intersection and struck the unfortunate
. Gafoor who fell to the ground. P.W.3, Velati

as he was called, said that he then saw appellant

kick the Indian man and jump on him. Almostimmmediately
afterwards so it seems P.W.5 lMateo chased Dona up

the transgformer road and caught hin and started to
fight with him, Then according to gome of the evidence
the accused followed up and tried to join in the

fight with Dona but this somehow petered out.
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The other Tutalevu boys seomed to have disappesred, Mateo
and the others resumed their drinking for a little while

up near the transformer and then made their way back to the
intergection, They there found some Fijian people gathered
around the progtrate Gafoor who wag obviously gravely
injured, and amongst those was Gafoort's son, Medical
agsistance and the police were gent for and Gafoor was talen
to hoapital but he was already dead. His primary injury was
a break in the trachea ag a result of which he had choked

to death.

e

As already set out the appellant has appealed
againgt conviction. The initial grounds of appeal were
" based on alleged misdircctions by the learned trial Judge
but contained some grounds which are not matters provided
for in the Couxrt of Appeal Act, such as :

"(1} That the learned trial Judge erred in
fact and in law in that his summing up to the
asscesors was against the weight of evidence,.”

Other grounds were of a more orthodox nature
conplaining of failure to give correct directions concerning
the covidence of accomplices and failure to direcct an insp-
cetion of the site during the trial, The Court pointed out
to counsel for the appellant that the inappropriate wording
of the notice of appcal would hindexr a proper conaideration
of the merits of the matter and the court was adjourned to
allow redrafting of the notice. This was done and an anended
notice of appeal set out the following grounds :

"1, THAT the Iearned Trial Judge erred in fact and
w in that he failed in his summing up
adequately to present the Dofence to the Assessors
in the following itoms

(i) That the evidence of PW3, PW4 and PWVS was
individually internally contradictory.

(i1i) That the evidence of PW3, PW4 and PWS as to
the alleged assault on the deceased by the
Appellant was incompatible with the medical
evidence on the injuries received by the
doceased.




(1iii) The evidence of PW6, PW7, PW8 and PW9
ag to visibility at the time was
wholly ignored,

(iv) That the relevant evidence of DWW was
wholly ignored.

(v) That the evidonce of DW2 was misrepre-~
sented by joining this witness!
testimony to that of DW3.

(vi) fThat he wholly failed to point out the
significance of Ethibit 8.

(vii) That he characterised the injuries to
the deceased as being 'those which
must have been done by a pergon....well
goaked with methylated spirit', without
pointing out that PW3, PW4 and PWS could
jointly and severally fit this category,

(viil) That he directed the assessors as fact that
the deceasced 'was clearly mistaken for one
of the Tutalevu boys!', when 1t was the
Defence contention that the deceased had
not been present when the f'Tutalevu boys!
were at the sccne.

(ix) That the perjury of PW7 was ignored.

(x)} That he charged that the evidence of DWi
was ‘obviously' unable to 'be regmrded as
coming from an....wnmtainted source'.,

e THAT the ILearned Trial Judge erred in fact and
- in law in rcfuging your Appellant's Counscl's
repeated pleas for an inspection by the said
Judge and by the Asscesasors of the scene of the
crime alleged %o have been committed by our
Appellant,

3. THAT thce Learned Tirial Judge erred in fact and
= in law in that although he warned the assessors
of the dangers of convicting on the wncorrobo-
rated evidence of accomplices, he did not bring
to their atiention the extent and detail of the
discrepancies and incongistencies in that
evidence %o be taken into consideration when
evaluating the credibility of it.

4. THAT the Iearuned Trial Judge exrred in faect and
in law in that by directing himgelf according to
his summing up he misdirected himself,

Se THAT the ILearned Trial Judge erred in law and in

Tact sentencing the Appellant to 6 years in custody
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in that in all the circumsbances this sentence
was both harsh and excessive. Consequently there
has been a gubstantial nmiscarriage of justice,®

We will deal with these in sequence and ground 1
appears 1o be that which requires the greatest atiention
concerning as it doea questions of the identity of the agsailant
in the difficult vigibility conditions applying at the time.

It seens clear that there was no moon on the evening in
question. There was no cvidence as to the presence or abscnge
of cloud., Nothing was said about starlight or otherwise, and
there was no suggestion of any artificial illumination other
than the electric bulb shining from the side of Manasa's house.
According to the evidence the distance from this light to the
wooden postis where the young men were originally sitting was

27 yards and from those posts acrossg to the othexr side of the
intersection where the deceased fell (wmarked 'XI') was a further
18 yards, Ividence which will be referred +to in more detail
was to the effect that reasonable lighting was available at

the site of the posts but position X' was (a) at the linit,
(b) necarly at the limit, or (c¢) beyond the limit of illumination.
Evidence varied as to whether persons at 'I' could be identified
as to who they were or whether the observer could merely see
that there was a Iigure there -~ depending of course on how far
away the particular viewer might be. IMuch reliance of course
was placed on the case of Turnbull 1976 63 Crim. App. . 132,
‘That case 18 well known, expressing as it does, guidelines

for the assistance of Judges in swming up in cases of disputbed
identification, It stresses the need for the judge in such
cases to warn the jury (or assecssors) of the need for caution
before convieting in reliance on challenged identification

and exanples are given of the need %o discuss such guestions

as time, distances, light, familiarity and the like, We

will return to thig later,

Before we examine the individwval grounds of appeal
and examine the suvmming wp, it is perhaps helpful fo narrow
down the issuc which arose in this areca, This is not the normal
identification case in the Turnbull context, Generally the
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danger being adverted to is of a witness wrongly attributing
identity of anotherwise unkmown person to & given accused.
Here the identifying witnesses P,W.3, P.V.4, P,W.,5 and
indeed D,W.3 Virom: and D.%W.4 Vikatore all knew each other
and the accused very well, Similarly all knew the deceased
Indian man well, and there is no doubt that he was scen

and recognisced by these young men as he approached with

the Tutalevu bvoys behind him, It is to be noted that he

wag of diminutive build apd most Pijian youths are generally
subgtantially taller and heavier.

It was not disputed that the appellant was
gitting with his friends as the deceasged and the others
approached, Viromu, (D,7.3) and Vikatore, (D.7.4) were
members of the Manikoso group, and it is common ground
thet they were the firgt to stand up and advance towards
the approaching people ~ ir. Gafoor in front and the Fijian
youths immediately behind, Their motive in approaching
that group, as everyone knew, was to confront their
adversaries and this they did, causing them to scatter.
Similarly the prosecution witnesses P.W.3 and P.W.4 were
well acquainted with Mateo (P.¥.5) who, after the Indian
gentleman had been struck down by somebody, ran off to
fight Dona who had run away.

The problem which emerged was not the more compon
gituation of the observation, fleeting or insubstantial, of
an unknown or little kmown porson. It was this:~ the Indian
man was well known to the witnesscs and they had recognisecd

him as he came into their sight (at whatever distence),
‘ Obviously he was different in appearance from the approaching
Fijians. There is no argument but that initially three of
the Manikoso youths stood up, left the area of the wooden
poats and moved acrogs the road. The Tirsit twe were Viroma

and Vikatore who in fact, as dcfence witnesses, agree that that
is what they had done. Then it is said that the accused moved
forward as the third man. Becauge of the lmowledge they each had
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of the others, there could be no question of misidentification.
The question is this., How reliable was the evidence of
P.W.3, P.W.4 and P.W.5 when they eaid :

(2) Viromua and Vikatore confronted the Tutalevu
boys who scattercd and werc pursued.

(b) Paula and no one else left the group, walked
across to the Indian man who was 'still
coming' and assaulited himn,

It ig not a question of possivble crror as to who
wag therce but possible error as to who amongst the three
persons known to be on their feet cormmitted the assault.
Put another way — is there a possibility that 1n the
circumstances Viromu or Vikatore may have been the Indian's
aggailant and the progecution witnesses have wrongly identified
Paula as that person. The Turnbull type tests are in part
applicable as they are in all eye witness cases; namely,
the question of opportunity to obscerve, the need to observe,
distance and, nmost importantly, lighting. More of this later.

We now propogc to take the grounds of appeal
individually, together with relevant passages from the
evidence and to examine the sumning up.

Ground 1.(i):

o It was submitted that the evidence of P,7,3,
P,%.,4 and P,W,5 was contradictory. This was based on the
claim by P,W.3 that he had seen one punch, that the vietin
had fallen to the ground and then wasg kicked and Jumped
upon; whereas P.W.4 and P.7.5 only spoke of one punch and
said they did not see anything further. In our view the
angwey is simple, They did not say, nor indeed were they
asked, whether they could cxclude a kick or jumping.
Indeed after speaking of the punch P,W.4 said (page 63)
"that "then we went up because there was another Fijian boy
that had been punched. We ran towarde hin." P,W.5 Mateo
said that he did not sec Paula do anything else, but
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immediately after the punch, "we cane down" - apparently
down the transformer road; and it is known that at that
time Dona had run away and Mateo pursued him. There was
therefore no contradiction - merely that P,W.3 seems to
have remained watching the cntire assault whereas P,7.4
and P.¥W.5 had turned their attention to the pursuit of
those who were running away. In the absence of any such
contradiction there was no need for comment in the swming
UPe.

Ground 1,(ii):

It is allecged that the evidence of the same three
witnesges is incompatible with the medical evidence concerﬁing
- the injuries, The submigsion is that all three witnesses
" spoke of only one punch, whereas the Pathologist gaid that
there may have been two punches causing & broken jaw and a
fractured trachea. He was, however, only discussing this
as a hypothesis, and he said that one of those injuries could
have been caused by a kick. Again we see no inconsistency
~and hence no call for comment.

Ground 1,.(iii):

The conplaint of "ignoring" the evidence of
P, W6 and P.W.8 as to visibility was cxpanded to include
that of P.W.7 and P.W%W.9.

P.%7,6 Constable Prasad, on receipt of the complaint,
had driven a police landrover to the scene, He found gafoor
lying at the spot 'I' on the plan, His evidence on vigibility
was — there was no street light -~ there was no nearby light
in surrounding arcas - there was a light coming from a house
{presumably Manasats) 80 ~ 100 metres. (The survey plan
shows 42 yards). "How Ffar was the light penctrating? -~
It wag not visible at the spot”. The arcea of the road might
have been partly illuminsted by thot light but he could not
say, because ho had the landrover lights on - directed on
to the spot,
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In cross—-examination he said he would not be
able to say if the (Manasa) light reached or not, because
the landrover lights were brighter. ILights were on from
other houses but he could not say whether their rays would
reach this spot.

P.¥%,7 Ingpector Chandra wag at the site at
9.35 p.nt. He said (threce times) it was a moonlit night.
Thig was incorrect. He used a torch - without it you could
gsee people, but needed the torch for visibility. We will
postpone discussing this evidence until ground (vi).

P, W,8 Mohammed Aiyub (son of dcceased) went to
the scene where the man was lying on the ground, It was a
dark night, He saw that the man lying on grcund was covered
with blood. He did not then recognise him as his father
becauge it was dark and his face was covered with blood.
He recognised his father when the landrover lights shone on
hin,

P, W.9 Inspector Naveikata went to the scene in
daylight, Manasa's light was “quite a big clectric bulb”
mounted on a white wall facing out towards the path to the
road.

Now before we refer to the Chief Justice's
gumning up on the question of vigibility or lack of it,
ag referrced %o in the foregoing references, it will probably
gave later duplication by including the earlicr evidence
from other witnesses on thig lighting question. For a
challenge to a gumming up baged on an alleged failure to
deal with the evidence on the gquestion can only be properly
considered if all the visibility evidence, and the Judgels
remarks thereon, are considcred together, And for a reason
which we think convenicent we propose to consider the evidence
of MN.W.1 Mr., Maxwell Hoffman (ground 1.(iv) separately) for
it deserves individual attontion, and the Chief Justice made
especial refercnce to i,
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P.W.3 had said (p.28) that the outside light
from Manasa's house "came through" and "gave light" to the g
scene where the Indian man was punched. In cross—exanination: .#
the only light where they were drinking was from the house !
130 yards away". "How far could you see? About 30 yards.” |

Vhen they (Tutalevu boys) were near, he saw them ~
from witness box to end of court room away - 30 yards. They
were 60 yards from the light - a vehicle algso camc showing
Lights .

P.W.d paid - the light from lManasa's house
reached where he was sitting. In crogs-~examination :
Manasa's light made it possible to sce what had happened.
It lighted the whole road. It shone past the posts. Not
up to the supermarket, 10 yards past the posts, The spot t
{marked 'Y') was just at the edge of vieibility. He could
see an incident at 'I' whon sitting at the wooden posts.
He Tirst saw the Indian man when the length of the court '
‘room away (30 yards) - within the range of Manasa's light, ]
There werce other houscs with lights on - not shown on the
photographs - (presumably further towards the supermarket).

P.W.5 (Matco): There was the light outside Iknasa's .
~ housc., In cross-—-examination: the arca by posts was lighted \
from Manasa's light,

Perhaps it would be fair teo summarize the evidence
of all the prosecution wilnesses - and we will refer o
D.W.1 meparately -~ as having varying views as to whether a
person at the spot 'It', being towards the cdzge of illumination
or beyond it would be vigible and distinguishable.

We tuwurn to the swnming up.

At poge 253 the record shows that the learned
Chicf Juatice wag discussing the prosecution evidence
coqcerning the striking of Gafoor:.
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i

"Senivalati (P.V.3) said it was about 15 yards l
away when he saw the accused assaulted the
dececasecd,

He said when the accuscd (sic - dcceased) was s

on the ground, Senivalati (sic - accusecd) kicked

him and stepped on his chest. He said he was able

to sce the asgault on the deceascd by the accused

from the outside light coming from lManasa's

residence, which was close by. He said from L
- there he ran after IMateco and Tomu to stop thoen i

irom aasaulting Yona who is closcly related to '

im.

Now, Senivalati wasg cross-cexamined at length
by Defence Counscl on hig evidence and strong
suggestions were put to him that becausc of poor
vigibility and bad lighting in the arca of the
roundabout, beyond the marker posts, he could not
possibly sce what he claimed he saw. However, you
heard Scnivalati in the witness box., He was adament
that he saw the accused walked up to the Indian man
and punched him and kicked him and stepped on his
chest.” I

And at page 254 he said :

"He (P.V.4) said the illumination from the outside
light at Manasa's house came as far as where they
were sitting drinking before the fight and there
was cunough visibility for him to seec the accused
walked up and punched the deceased.

Benedito was also strongly cross—cxamined on
his evidence, but he ingisted he saw the accused
punched the Indian man on the road."

And a little Ffurther on: g

n Mateo (P.W.5) said he was able to sce what the
accused did to the Indian man by the light that
canc from Manasa's house and Manasa had hig light on
that night outside his house, Matco said no one
else punched the Indian man, only the accused." !

_ There was 1o rcfercncc in the swming up to the
evidence of P.Ws 6,7,8 and 9 already referrcd to. That
evidence had been that the lighting conditions were poor,

but it nmust be remembered that it mainly concerned illumination
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of "the spot" - whereas P.7.3, P.%.4 and P.".5 spoke of
their obscrvation of accused (who is a tall young man)
moving from begide them, walking a distance of 18 yards and
berforning some very dramstic actions. At a later stage

in the sumaing up it was said that the evidence of P.W.3,
P.7.4 and P.W.5 "must be scrutiniscd obviously with the
greatest care", - the recason given at that passage was

that as accomplices they had reasons to give false

evidence ~ the dangers of uncorroborated evidence fronm
such pergon wag discussed in gone detail,

No mention was made at that point of the
posaibility that they were honest wiitnesses who had made
a mistake, due to onc of the possibilitics specified in
Turnbull's case and affirmatively advanced by dofence
coungel in her cross~cxanination and in her submisgsions.
The Chief Justice, howover, rcturncd to the visibility
- question again at the cnd of the sunming up at p.267.

" As I have said, gentlenen assessors, you will
no doubt by now apprecciate that this casge in so far
as the Prosccution is conccrned, depends cntircly
on how you regard Scnivalati, Benedito and Ihteo as
witnesses. Por that reason and other reasons I
have stated, you will nced 4o give their evidence
the clogest scrutiny, particularly as regards

their ability to sce the accuscd in whatover state
of vieibility was available, to go up to the
deceaged on the road from the posts where they were
drinking and punched the deccased.

On that night, the light was shining brightly
from Manasa's house, the bean of which cane as far
as the posts where these youths were drinking.
Senivalati'e cvidence was that he saw the accused
walked from their drinking group right up to the
Indian nan and punched hin, kicked hin and stepped
on hin. This was before he ran off to protect Dona
from being assaulied by the other youths from his
OWnl Zang.

The question for you really is whether on that
night Scnivalati was, in fact, able to sce and
follow the accuscd's novements from the posts, across
the road to where the Indian man was walking, and
agssaulted hin,”




And finally at p,262 :

" Vhen all is said and done, gentlemen
agsessors, do bear in mind ny warning concerning
the danger of convicting the accused person on

the cvidence of Senivalati, Benedito and Matco
unless corroborated., But if, after having warned
yourself of such a danger of acting on uncorrobo-
rated evidence, you are completely satisfied fron
their evidence that it was the 2ccused and nobody
clge who asgaulted and caused those injurics on
the deceased, then in such a case, it will be your
duty to advise me that tho accused is guilty as
charged. However, if, on the whole of the cevidence,
you have any reasonable doubt about the matter,

or do not feel surc whether or not it was in fact
the accused who cauvsed the deceased's dcath, then
in such a gituation it will be your duty to say
that the accused is not gwilty as charged,™

Before discussing the significance of the
foregoing, we turn to the evidence already alluded to,
that of D,W.1 ir, lMaxwell Hoffuon, He is the husband of
defence counsel, and degcribed himgelf ag a retired food
technologist with qualifications appropriate to that
profesaion.

He had vigited the scenc three tines., First
in a casual way in day time, presumably out of intcrest
arising from his wife's involvement in the case., On the
second and third occasions he went at nighi, deliberately
to observe the lighting and visibility situation. The
firat two visits were a long tine before the trial. The
third visit was part way through the trial,

He said that on the third occasion the light at
Mamasa's house was dead, but it had been shining on the
second occasion - a 75 watt bulb at that date, He then
apent about 20 minutes making obsecrvations,

He alaso produced the Fiji Nautical Alnenac
which showed that there was a new moon the night after
the fatality, so that on the rclevant evening there was
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no moon, Other cvidence said there was some rain that
night, but there was no evidence as to cloud or star
conditions at the time of the fatality,

On his gecond visit, when the light was on,
Mr, Hoffman said that light "illuminated the turnabout ~
Just about tc the posts", He said he could see no shadow
where he was standing. He did not say where he was standing
but presumably he was at the posts throughout.

He described hisg attenpts to identify people
pagsing - he said he counted 17 ~ they were on the far
gide of the road from him (as was spot 'X') - presumably
these people had come down from the supermarkct and turned
into the transformer road or the roverse way.

He could sea if they were in twos or threes.,
He could not sce their faces as they came towards him
(prior to the corner it would secm), he tried to identify
their gex an&'age, and when they were closcr {presumably
as they turned the corner -~ and hence close to spot 'X¢)
he would rcalize he had often erred. But he was accurate
to the extent that they were human beings. He said that
had therc been a scuffle between thesc peocple he would
have been unable to observe the details. Asked specifically
about gpot %! he said that with Manasa's light on he would
have bcen able to sece action at that spot but would not
have been able to identify who was involved.

Unfortunately there is a contradiction in the
record as when the obgervations of the seventeen people were
nade, At page 156 it is recorded as being the second
occagion, but at page 158 it is said as being "last night".
We think the later was a slip of the tonguc by counsel
and in fairncss to the defonce take it that Mr, Hoffman
wag describing his obgervations on the second night - when
the light was on,

Coungel for appellant has made rmuch of the
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unfavourable view that the Chief Justice apparently took
of this witness's ugefulness. Before we examine that it
nay be gaid that perhaps counsel took an unduly optimigtic
view of how helpful this evidence might have been to her
cage had it becn taken at full value,.

For oursclves wc do not think it varies a
grecat deal from some of the prosecution cvidence -
namely that gpot "', as a picce of ground, was probably
beyond the range of illumination, 3But according to
Mre Hoffman "aection", or "a gcuffle”, which would be by
persons standing up, would be observable, although
recognition of identity as from the posts would not be
poasible. P,W.3, P.W.4 and P.W.5 said they saw what
the accused did there, P.W.7 gaid people could be seen,

The Chief Justice was certainly critical of
. Hoffman's evidence — but he aid not “ignore* it
ag ground 1.{(iv) complaine. He said there were "difficultieas®
about the nature of it. He said that when he went there
the light wag dead ~ that was erroncous - it was dead at
the third visit but not at the second, He said that
because he was defence counsel's husband his evidence
could not be regarded ag from an independent or untainted
source - with respect we think that comment a little harsh,
Then he said that as there had been further housing develop—
nent in the area, conditions had changed. IMr. Hoffmen had
acknowledged that.

Finally he noted that Mr. Hoffmen wags shortgighted
and needed spectacles, Again Mr., Hoffmen had conceded
that, but clained they werc totally corrective.

The Iearned Chief Justice cencluded on this
agpect by saying :

"So all in 2all you may think Yr. Hoffnan's
evidence was very negligible and cannot
possibly help you onc way or another, However
this is a matter cntirely for you Gentlcmen
Asgesgors to decide what weight you zive to his
evidence."
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He cortainly trcated this witness unfavourably, but it

has frequently been said that a judge is entitled to
express his own view of evidence, and strongly, provided
he leaves it fairly to the jury to decide the issue on the
facts of the casc on a proper dirccticn - 0'Donnell (1917)
12 Or.App.R. 219 and Mitchell & Jones (1960) Orin.L.R. 211.
We have cited pasgages showing that the asscssors were
nagters of the causce. Additionally ait the commencenent

of the surmming up the Ffollowing passage appears.

" Gentlenen assessors, 1t is now ny duty to
gum up to you in this case. In doing so, I shall
direct you on matters of law, and this you nust
accept and act upon ag you arc duty-bound.
However, as far ag the facts of this case are
concerned, what you think really happencd, what
view you take of the various witnesscs, whother

~ they arce reliable and so on, and whether they
are telling the truth or not, these are matters
cntirely for you to decide for yourselves. So,
if I cxpress any opinion on the facts or if I
appear to express ry opiniong on the facts then
it is a matter entirely for you whether you accept
what I say or form your own opinions. You are your
own nasters where the facts of this case are
conecrned. You will not be asked to give reasons
for your opinions, but ngrely your opinion
itself, and your opinions nced not be unanimous
although it would be desirable if that was so.
Your opinions arc not binding cn me, bDut I can
tell you now that they will carry very great weight
withfme when I come to preparc the judgnent of this
court,.,”

_ As we have already noted, lMr. Hoffman's
evidence did not in any event differ greatly from the
overall effect of the prosccution evidence,

Ground 1(vi) and (ix):

It is suvmitted that the learnmed Chicf Justice
did not refer to Exhibit 8., This was the Nautical
Alnmanac which showed that there was no moon so that
P.¥,7 Inspector Chandra was quite wrong on that, Iut
it was abundantly denonstrated, particularly in
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Mrs. Hoffman's handling of the evidence that there was no
noon - and the asscssors could have been in no doubt about
that.

We have now set out the various ground cited
which criticiged the swming up for the way in which the
question of vieibility was dealt with; we have summarised
all the evidence on the point; and we have set out the
quotations from the summing up.

In her subnission to this Court, Mrg. Hoffman
baged her argumont on Turnbull's case (supra), She used
the well known phrascology that whenever a cage depends
wholly or substantially on the correctness of identification
of an accused person, the trial judge should warn the Jjury
of the special nced for caution before convieting in
reliance on the correctness of the identification. In
particular stress was placed in that case of ‘the nistakes
which even honest persons may nake based on shortness of
tine, impeded obgervation, poor light, distance, lack of
previous knowledge of the accused, - in other words the
errors inherent in seeing an offcnder and subsoquently
saying of the accusced - "that is the person",

It is well to bear in mind, howover, that as
sone subsequent cases (c.Z. Keane {(1977) 65 Crin.App.R.247)
have said, one should not become rituslistic by applying a
fixed formmla regardless of circumsgtances.

We have paid alrceady that this is not recally a
Turnbull type case of identification asg such, but an
observation case ~ apart from credibility -~ how rcliable
was the eye witness account, given the difficult circumstances?

It ig interesting in exanining the anbit of
Turnbullts case to obscrve that it had its genesis in
Lord Devlin's Committec on Evidence of Identification in
Criminal Cases. (26th April, 1976 H.M.S.0. 338.) The
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Committee studied a great number of swings up in such
cages, and rccommended that there should be a general
rule that juries should be told of the risgsks inherent
in identification evidence and the reasons for care,

It was then said (paragraph 4.55):

" That the judge should after reviewing
the evidence direct the juryts attention to
any exceptional circumstances which might nake
the rule inapplicable in the particular casc",

If the judge finds hinself unable to point to any exceptional
circumstances he would have to dircect the jury that it would
be unsafe to convict. Four circunstances which might be
regarded as exceptional were given

(1) Credible evidence of familiarity.

(ii) Vhere the defendant does not deny his
presence as a hcnber of a group but
denies that he was the one who committed
the criminal act.

(iii)&(iv) are not relevant to the present
congideration,

Summarising the Report concerning paragraph (ii)
Fallon: Crown Court Practice says :

#Tt is pointed out in parasraph 4.63 of the
Report, that in such a case vigual identifi-~
cation is mixed up, in proportions which will
vary with the circumstances, with 'ordinary
obgervation' of actiong: ™Mid the witness
observe the blow and did he attribute it to
the right person? If the group is small and
conposed of dissinilar ncmbers, and the action
ig distinetive then a capacity to memorise a
face will play little pert. If the group is
large and composed of persons who arc similar
in appearancce, then vigual identification as
opposcd to ordinary obgervation may be very
inportant."

Now for recasong which are discussed in Archbold:
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Criminal Tvidence Plecading & Practice (40th B3, ) paragraph
1349, Lord Widgery C.J. and the other digtinguished judges
who comprised the powerful Court in Turnbull did not use
the "exceptional circumstances" phrasc, but the report itself
at p.139 rceccogniscs that there can be situations where the

risk of mistaken identification is reduced, "Quality is
what natters in the ond”,

We have alrcady pointed out that in this case
there was anple covidence that the thrce witneescs know the
accused woll and it is clear he was sitting beside thon.
They algo knew the Indian nan well and it is clear he was
approaching, Their cvidence ig that accused stood up and
walked the distance, neasured at 18 yards, and struck the
Indian - and we have suggested that in those circumstances,
the care with which that evidence nceded to be examined, and
the nced for there to be comment in a summing up concerning
it, arose not so much from identification perils, but from
the necd for the ordinary secrutiny of eye witness evidence,

It is interesting to note that in R, v Oalwell
(Court of App. Criminal Division) 1978 1 All E.R. 1223
Lord Widgery C.Js said at 1227(d).

"Then one concs to the third point. The third
point is a2 point on identification, It is
allcged that the directions given in the recont
case of R. v. Turnbull were not applicd to the
identification probicn which it is said arose

in this case., 7To start with, it was somcthing
of a surprisc to the court to realise that any
identification problem arose in this case at all.
But further investigation shows that it anounts
to this, There was a period when Pc Tapson was
on the ground when he had not got Oskwell in his
sizht, and the susgestion is that there may have
been confusion in Pec Tapson's mind betwecn the
man who knocked him down and the man Oakwcell,
who was standing up beside hin when he got up
again,

This is not the sort of identity problen which
Re ve Turnbull ig really intended to cope with,
e ve Turnbull is intended primarily to deal
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with the ghagtly risk run in cases of fleeting
encounters, This certainly was not that kind
of cagsc."

We have secn that the Chief Justice referred to
nuch of the evidence concerning visibility - not to all of
it, but there is no obligation to canvass every part, if the
esgential are coverced. And he said, in a number of the
bassages, that the problen was whether or not the witnesses
could sec what they clained, in view of the gtate of visi-
bility such as the asscssors found it to be,

It is true that in onc or two ninor rcspects
the summing up wag not cntircly accurate — such asg his
nmigtake as to the night . Hoffman wae referring to -
but we are satisfied that read ag a whole it sufficiently
referred to the evidence, drew attention to the problen and
correctly advised thoe asscesors as to their approach. We do
not find grounds 1.(iii), (iv),(vi),(ix) or (x) to be made out,

Ground 1.(v):

This relates to a quite separate matiter, D,W.2
Mrg. lLavenia Pal was an aunt of the accuscd. D,W.3 was
Viromu, one of the Manikoso youths - it was he, along with
Vikatorec who wag firgt to make a nove at the crucial time on
the night in question.

D.W.2 and D.W.3 Zave evidence that at about the
ting of the prelininary hearing, Mateo, together with Vironmu
and others had come to the houge of the accuged's family,
and brought a gift and apologiscd for falsely accusing Paula
of hitting the Indian. This evidence of course was relcvant
to Mateots credibility. Both witnesses were crogs-—cxamined
at gome length by counsel for the progecution as to this gift
bringing - sevusevu.

D.W.3 was also of course presscd vigorously about
a statement he had made to the police implicating Paula, and

P WY
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which he now rcetracted. He cbviously had a difficult time
in the witness box,

The complaint now made is thiat in his summing up
the learned Chief Justice said, concorning this evidence -

" You have seen both Lavenia Pal ond Virony cross—
examined in this court and you may think (and this

is a matter entirely for you) that they both displayed
mich prevarication and uneasiness when asked why they
did not disclose the subject of their alleged Fijian
cerenony and what was discussed In It,esserenpeesese
It is for you gentlenen asscssors again to give what
weight you think to that cvidecnce.™

The subhigaion ig that in the swming up the ovidence
of D.W,2.was misreprescnted by Joining it to that of D.W.3.
All we can gay is that cach witness was talking of the sevu-
sevu and cach witness was, as the Chief Justice said, taxed as
to delay in disclosing the alleged cerenony ond Matco's allcge
apology. Whether they, or cither of them, were prevaricating
we arc quitc unable to say. The agsessors saw and heaxd then -
they could Judge. We see nothing in this ground.

We digregs to say that czanining the defence
evidence, we note with interest that another of the lManikoso
youths Vikatore was called as D.W.4. The purport of his
evidence was that Paula did noit hit the Indian., 3But he 4id
say that he saw Mateco run up the road to chase Dona and he
gaw himn punch Donaj and at a later stage he said that the
lights from the house on the other side of the embankment was
"yory bright" ~ which scems to be the source of the learned
Chief Justice's renark in summing up alrecady referrcd to that
the light was shining brightly fron lManasa's housc.

Ground 1,{vii):

Complaintg that the swming up said injurics were
obviously done by a drunken person - without listing how nany
people were in that category. Well the evidence shows that
all the Manikoso youths were drunk to a greater or less
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degree, and this remark couwld not possibly have been
interpreted as btending to identify the accused asg against
the others.

Ground T.{viii):

Submits that the summing up errced in saying that
the deccaged was nistaken for one of the Tutalevu boys
"when it was the Defence contention that the deceascd had
not been pregcent when bthe Tutalevu boys were at the sccne',
We falil to understand this subnission, for it is quite con-
trary to the overwhelning evidence that that was what brought
the unfortunate Gafoor to his dcath - his arrival, as the
Tutalevu boys were waylaid by their cnenies.

We turn to Ground 2.

This is a gsubmission that the learned Chief Justice
refuscd a nunber of applications fron Defence counscl that
the Court should vigit the scene of the alleged erine -
eithor in the day time - or preferably at night.

These applications were rcfused on the bagis that
conditions may well have changed since the night in question,

The power to order & view is well recognised, and
sometines exerecised, but it is discretionary. It is some-
tines very useful in enadbling a jury or assessors to weoigh
ovidence concerning static and finite facts ~ linecs of sight,
dinensions of buildings, angle of gradient and the like.

But for such visgits the standard warning is that the tenpta-
tion of retrying the case on the spot nust be resisted. A
view ig to cnable the fact finding tribunal to evaluate
evidence which hag becn given, or is to be given. The result
of a view, had it been ordercd, in the prescnt case would

he to show the asasessors atnospheric conditions rendering visi-
bility better or worse according to the conditions thoy encourt~
ered -~ and in circumstances which may have varied substantially,
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and in uwnlknown ways fron thosc applicable carlier. dJust o
take one exanple = the evidence fron Mr. Hoffnan was that
when he vigwed the site on the second occasion, Manasa's
light bulb was of 75 watt. Who knows what it was on the
relevant evening? Similarly he said that there was a how
light on another house., Nor can onc c¢lassify such variables
ag cloud cover - nist - or other factors -~ yet the tenptation
to try the issue on the bhasis of atmospherics of July 1984
night be Aifficult to avoid.

We think the discreotion was properly cxercised by
refusing, and confining this quostion to the evidence given,

Ground 3:

Is a subnission that although the learncd trial
Judge gave a warning on the danger of convicting on the
uncorroborated evidence of accomplices, he failed to enlarge
on that warning by detalling discrepancies and incongistencies
in that evidencc. There can be no doubt that the witnesscs
here rcforred to, P.W,3, P.%.4 and P.W.5 werc jointly engaged
in an unlawful centerprise ~ it is very obvious they were
preparing to fight in a public place -~ to assault the
Tutalevu boys. The warning which was given as to the danger
of convicting on uncorrovorated cvidence from such persons
was undoubtedly called for, and it was nost forcefully given
in the sumnming up, in traditional terms. DBut the subnission
under this heading is that the warning shouwld have gonc
further to dcmonstrate contradictions inter se. Counscl
did not elaborate on this, so we are driven back to the
matters raised in grounds 1.(1) and (ii}, We have already
said that we do not sce that there were inconsistencies or
contradictions. Accordingly, in that respect, the subnission
restates grounds 1(i) and (ii) =nd suffers their fate,

Ground 4:

Subnits that in so far ag the surwiing up to the
assessors was erroneous, the learned Chief Justice also
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migdirceted himgelf in his fact finding role. This
subnission of coursge stands or failg according to the fate
of thc carlicr complaints concerning the swining up. For
the recasong we have endeavourcd to express, we have not
accepted those submissions, so this ground also fails,

Ground 5:

Is a subnission that the scntence of 6 years!
inprisomrient was harsh and oxcessive, We cannot accept
thig, for unprovoked violenee on innocent persgong has
becone common place in Fiji of roecent yecars and condign
punishneont is called for. In our respectful view the
sentence imposed was entirely appropriate,

Appoal ageingt conviction and scntence disnisscd,

Sgd. G. Dpeight
Vice President

Said. B. O'Regan
Judae of Appeal

Sgd, M.B. Casey .*
Judge of Appeal




