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This is an appeal from the judgcent of 

Williams J, Lautoka , in favour of the respondent , an 
estate agent , allowing his claim for $14 , 000 as his 
commission on a sale of the appellant ' s property for 
the sum of $125 , 000 . Interest a t the rate of 4% v:as 

also allowed . 

The respondent ' s claim was based on a written 

agreement of 16th February, 1981 , under which he ·.:;a s to 

receive out or.' the purchase :price , $14 , 000 by way of 
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commission if the property in question were s old f or 
t he sum of $125 , 000 . The agreement was to remain in 
force for tvrn months . Alm.est all the particulars on 
the agreement form are typed , the original typed f i GUr e 
f or commiss ion being $15 , 000 . This was crossed out and 
$14 ,000 substituted in its place. Certain initials 

a ppear alongside. On t ee copy of t he agreement ha nded 
to the appellant , however , tr-e handwritten figure is 
$1 , 400 . The respondent stated that the al t eration was 
made by him after he had agreed to reduce his commissi on 
by $1 , 000 and that the missing zero on the appellant ' s 
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copy was the result of inadvertence . The appellant cla i Hed 
that the additi onal z ero was pl aced on the r es :9ondent 1 s 
copy afterwa rds and that the initials a longside alleged 
to be l-1is were a piece of f orgery. The appellant a lso 
contended a t the trial t hat the property nas not s old 
within the period of t ·wo months specified i n the agreement 
and that the sale had. in f act resulted fror.. hie; o•:;n efforts . 

The purcl:aser , \'/illi~s & Goslin& 1-~.;d , v,as 
a ttr acted t o the property because of a:.:. advertise!:lent 

i nserted in t he local d2.ilies by the r cs })ondent and a 
:,,:r . I1ickering , a clirectoi~ of the Company , bc1sed e.t ~~a.di , 
a :.9proacl':ed the respondent and i nspected the building. Ee 
also obtained from the res :;)Ondent some photogr aphs for 
despatch to tl:.eir Head. Offi ce at Suva . ,accorcline; -'..:; o 

::.~r . ? ickerir15 1 s evidence , ~.:r . ])onald hid.i1.ey , their naj_n 
executive ::ro!.l. Suva inspected ~he ~jro::pert~{ ao.rly in 
April 1981 a.:id on ~is retun1 to Suva advised him of ~he 
f ir.:n ' s intel1tion to buy -.v~:.ich he i'!ad comnunicated to the 
respondent . He could not be sur e of d~tes but v:as certa i n 
t c1is would have been befo::-e Easter i . e . before 17 . 4 . 1981 . 

i.ir . J..i dney , c o..lled by t he appel l ant , thought the 
clecision to buy would have been ma.de after Eas ter but he 
\.'as 8enerally l ess sure of dates tr.an !.:r . Picker ing . 
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3otb. Counsel , however , agree t hat nothing 
a.noun ting to a f irm off er to buy was ma.de unt il 27th 4'1pril, 
1981 , some 11 days after the agreement of 16th February , 
1981 had expired . Agre ement to purchase vias IJ.ade on 

1. 6 . 81 . 

Issues arising from the grounds of appeal were 

a r gued under t wo main heads : -

( 1) Whether t h e respondent v,as entitled to 

his commission under the teTI:1s of t h e 
a greeoent . 

(2) 1:;he t her his corr.mission under t he a greement 
wa s $14 , 000 or $1,400 . 

As a preli!J.inary matter the appellant sought leave to 
a dduce additional evidence i n s upport of head (2) above . 
The evidence in ques tion rms in s i.;:.pport of t he a ppellant ' s 

contention at the trial t ha t the l ast zero in the hand

written figure in the a ) pellant ' s copy of the agre eoe:n.t 
( P . 2_ ) was a dded afterwards ai--id t hat t h e a :Ypell~-vit ' s 
initials alongside had be en :torged. The a pplica tion was 

refuseu as it did not fulfil the concitions necessary 
f or s uch l eave (see Dragicevich v . l\:artinovich 1969 
IL Z . L . :-:: . 306). The a ppellant must have been well aware , 

l ong befo.:-e t he coIDI.1encem.ent o.f t he tria l , of the discrepancy 
be tY1een the f i gur e of $14,000 in the a ppellant ' s copy of 
t he agr eerient and tha t of $1,400 i n ;:.is , aivid exercise of 
a lit tle dilic ence would have enabled him to ascertain 
v,i~at evidence was r eq_uired in t his regard and to adduce 
it at the trial . Even if he became aware , a s he cl~ims , 
of t he possible need of t his evidence afte~ the plaint iff , 

who wa s t he f irst witness , concl uded his evidence , it vvas 

a prot r acted t rial •.vi th t wo long adjoununents and it would , 
in our view , have been a simple matter to a dduce the 
evidence before t he c onclusion of the trial . 'fie do n ot 

a ccept his cont e11tion t hat his right to call evidenc e at 

t i:e trial •::as i n a:iy way curta iled. 



1'hc .first question raised by the appeal is : 
1,7as the res pondent , under t he terms of the ag:rec1:1ent , 

entit l ed t o his commi ssion upon completion of the sale? 

The relevant part ofihe contract , which used 

a cyclostyled form, was as follows :-

are :-

" LAND LORD/o·,,,rNErt R.C . NAI DU (FUSJ:UTU:.IB & JCINZRS) .. . ... ... ... . ..... .. . . .. ... . .. 
~9~.??9 . . . ~~:.99J~9 

TYPE 01' PRETEISES SEUI COI.1I';:ERCIAL 2 BLOCKS E.-". CH .. .... .. ... ......... ... .. .. .. 
14 9 ' x 50 ' DETil ILS BELOV/ 

LOCi,TION OF P i~I.:IS3 S LOTS 2 & 3 BOUY/ALU STR . ........ .. ....... . .. . .. .. .. 
LAUTOKA 
$ 12 5000 . 00 L~CLl,1IJING ..... ... .. ...... .. ... .. . .... 

AGE~{TS CCI;].'.'.ISS ION 

BUY£R/'I·E~TA11T 

TE:ill,IS OF THIS CCHTRACT 

I:~CI.·UTI:SD IN ABCVE 

.... ... .... ... ..... ..... ... ..... ... ... 

:au-.G.?. , IIE c~ s=~ STILI =E LIA::-31:: ::o PAY GUB. 

CC.1.: .. :S3lCN IN :?:..:.L , ?AILI!fG YTn:Cii A L.3GAL ACS;JCI; 

?arc~phs 2 Hno.. 3 of ti-ie sta te: .. en-i.. cf claim 

"2 . BY an !,greenent in wri tin£ c:.a t ed 
---,-6- t:i1 :?cbr nary , 1981 mad.e oet\·1een tlle 

Plaintif f a:u.d tl-:e ::;)efend~nt the 
Plaintiff had agreed t 'o act as the 
Defendant ' s a~-;cnt in r egard to 
introducin6 a buyer :for the sal e o:f 
tl1e I;cfen ci.a.nt • s Native Leas e r:o . 126G8 
G.t a _:rice of $125 , 0GO. OO (One ~.unclrud 
,.,._,,:; "",•u·,11+-- ,;,1· v e 'J." :,ou,··~ 110.~ ·,01 1 .. .,,.s ' c.. •• u. -T• '-' VJ l; ·- ..,~ .u <..i. - I. 
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3. IT was a t erm of the said Agr eement 
---t.,..,h,-at in the event of the I>laintiff 

effecting an intr oduction 8ither 
directly or indirectly of a person 
r eady , willine and able t o purchase 
the said Native Lease 1~·0 . 12608 at 
a price of $ 125 , 000 . 00 the Defendant 
would -pay the Plainti f £ a coramission 
of $14 , 000 . 00 (Fourteen Thous:.!nd 
Dollars ) . 11 

/t6 

The contract , as we see it , says nothing about 
"introducing a buyer" or "effecting an introduction either 
directly or indirectly of a person r eady willing and able 

to purchase" . It r:ierely gives the term of the contract as 

t wo E.onths 2.~1.d requires a sum of $ 14 , 0 00 to be paid by way 
of co:.n ission if the property is "sold" for $125 , 000. 

~he plaintiff i n his evidence said the.t the terns 

cf -:1:e contr::?.ct neant, 

" If I 5e t a person in two 11onths \'tho 
hue. c o:~1pl eted after -'.;,io n onths I 5et 

• • II 
T:'[J C O!:T.'w.S 01 on . 

Ee , however , also sa id : -

11 I asl:-~ed t ::.at I shoul d i1e -.., ,.1y $ 14,000 
if I sold. for $125 , 000 aft er tl-:e t\'10 

rr..onths . :iie a greed . " 

I: by t .i::.is s~c .. n ::. assertio21 -tt'le r es:>ondent J'2Q~"1.t 

tl::1-c "tb.c:::.~e \::;_s a collate::·al o:::.·al ab~ce.:_.e:-it t o -tt.: t ef::ect , 
n o such agreeL'.l.ent r,as p l eaded . '.i:he a.)pellant der;.ied t }!at 
t here ·;:;as any such oral agrc e1'""!ent . 

This aiJl)e t.:.l j.,_3. r.; to , i n ou_r vi e•:; , ba deci a.ed on 

t::.e 02.sis that ti:~e clain mus.; sta.ncl or :fall on t .he 

constrtJ_cti on of the v.'ritten a gr eement of 1G. 2 . r981 

s:pecifically rcfe~red to in. t.:::e :pQ::::-ticulars o= clai m 2nd 



,... 
ll • 

The r e spondent had juot s tarted businGss a s 
an estate a gent and ihis v:as his f i rst contract . ;iis 
Counsel concedes that the contract is inadequately 
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worded but contends that it should be construed liberally 

g:..ving consideration to circumstance s prevailinG in the 
business comm.unity. 7'/e are unable to agree . It rms the 
respondent ' s own contract and the terms were.; stipulated 
by hmself . It is not for us to decide i f the terns 

were fair or unfair , wise or fooli sh. As Salmon L. J . 
said in :;/ilkinson Ltd v. Brmvn (1966 1 All 3 . R. 509 at 

514) : 

" The courts usually construe a contract 
s o as to give i t ordinary business efficacy. 
This is because the courts r ecognise th&.t 
people do not normally enter into a contr~ct 
with tl1e intention that i t shall make no 
business s ense . There are , h owever , 
contrt.:.cts , al t i1ough I think very few , in 
w.:1.ich the parties use clear a nd una:::.biguous 
la.'1gu.a6 e which plainly meuns tha t the 
parties intena to enter i nto a ridiculous 
b:-.rgain. In such cases the co1,;.rts v1ill 
give effect to the expressed inte::.1.tion of 
the parties , however absurd iih e 
c ons e(fuences may be . 11 

In this case t .:10 respcndent , possibly \Vi t :1out 

reali sing ti1e f ull consequences , made a bad bar gain and 
we see no r ea son why the a ppellant sh ould not be allovved 

to hold him to it. 

~he l ec:rned Judge i n :~is jude;::nent sCLi d 

11 I h.ave always understood. t}::::.t t .:1.e estate 
agent obtains a prospective customer(s). 
Unless one of t hem completes by ·.-;ay of 
purchase t!1e agent i s not er.titled to any 
commission. However , the agent is s eldom 
uble to guarantee the actual da~e of t he 
sale and transfer of t itle . Although his 
right to commission io based on introducing 
a buyer he can s eldom 6 0 beyond t hat stage 
because tt~ transa ction is usually cor:ipleted 
by the l egal advisers to t he venclor and 
purchaser . The right to co!!!.i-:ission 
gener ally crystallises after transfer of 
t i t l e ~nd payment of pv..rcr.ase raoney. 



7 . 

Of cours e the terns can by precise 
wording alter that general patt ern . 11 

Vie consider the t err.is of t he contra ct in this 

case reasonably unambiguous . The property, clearly 

i dentified , vms to be sold at a stipula t ed price vii t hin a 

s pecified time in order t o entitle the agent to his 

commission . The tel"!Il. 11 sold11 would not mean a trans fe r of 

title, which in this case did not occur until months later . 

It might not even mean a f ormal , legally drawn, agreement 

which in this case was not entered into until 1st June , 
1981. But i t would certainly mean a firm comi::ritment to 

purchase , or a closing of the deal in a manner wh ich 

c ould be enf orced at law. In the :pr esent case , t he2:·e is 

110 evidence to suggest that such a co::;-l.Tili t ment v,as made by 

Wi lliams and Gosli115 befo::ce Easter i . e . 16th April , 1981 . 

L:r . ? i ckering had advised the r espondent by telephone of 

t l'~e f i rm' s intention to buy but that nas all . Ei thcr pc.:.rty 

was at that stuee fre e to bac}:: out . If t::1e purchaser ·,,ia s 

"ready" to buy , i t v·:as for t he res; ondent to take steps t o 

close the deal . 5e did not , in fact he could :.:iot , do it . 

He YJas asked by L7T . P ickering to h;:::.ve the t ime of the 

contract extended . The property had been inspec ted and 

valued but othel" matters were ::.till be i ng considerccl by 

t Leir head of f i ce when the time s pecified in the contra ct 

expired . There is clear evide:ice tl1a t ti1e respondent saw 

a g e ed thin g slipping throD~;h his fin~ers a~d tried to 

r c.medy rri.atters by obtaininl-; ar_ ext2r;.sion o:Z ti::!:e . Ee did 

not cet it . 

Subj ect to co11£ir-.wation by tlle Head Ofi'ice , su-,,-a , 
J . Aidney had agreed with !.'.:r. P i ckerine at Lautoka that 

they sho·~lld buy the property . '11h e confirmation came by 

telex on 23 . 4 . 1981 , a week after the cxpir-J of the contract 

betwe en the appellant and the respondent . There i s no 

dispu te as to that . 
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The l earned Judge , however , considered t hat 
t o be immaterial . Ee s a i d :-

"Following t he j udgments above quoted 
and authorit ies which I do not ~uote 
I c onstrue t he a gr eement Ex . p . 2(D. 4) 
a s r equiring t he pl a i ntiff to f ind 
within two :eonths a prospective buyer 
wi'10 within a r esponsible time pa ys the 
purchase pri ce and complete s t he 
contract of sale . 11 

I n J a ques v . Lloyd George & Partners (1968 

1 ·;1. L . R. 625 ) , r elied upon by t he l earned Judge , t he 
Court was construin5 a c ont r a ct pr epa r ed by an e s tate 

a gent , as i n t h i s case . An ambiguous a nd uncon scionabl e 

"terr..1. t her e wa s cons trued c ontra profer ent eo a gai nst t he 
est a te a 5ent . l or d Denning sai d :-

"Can an est3. t e a [;ent i:nse:rt s t~.ch a 
c l ause c:nd &;e t awa~ with i t ? I t hink 
:not . " (at p . 629 1 

I n t ~;e p::.~esc:1t c&s c the a :;;:,T,>el l ant , the estat e 

~gent , asks t he court t c const rue h is own c ontra ct s o a s 

to i1.:pl y i n h is :::c:.v olil, t er:ns wilich are not ti1.ere . In a 
c~ce such as t .r:i s t he pr i ncipl e l a i d dovm by Ha rman L . J . 

in ,filk i ns on L td . v . Er ovm (supra a t 51 0 ) must , i n cur 

v i ew, G.pply : -

11 I t cc-.::es to t :1is in t ::e enc. , 1;ha t 
befo::.,e ·.:iov. f i n ::.;. ti·_e c omr.:iso ion paya bl e , 
you utA.st ·:.:,e sc:.~is:fi ed. t i12.t t i : e c on~i i;i on 
on Hhi c h i t is payable ha s been f t.~l f ill ed . 
Ther e i s ~'1ot h i n £ mor e i n i t t .han t hat . 
Ther e i s no question of const rui ng the 
document pro or contra. t .:._e estate agen t . 
I t is a C?_t:.estior, of i:..;ha t , in the events 
v,~-iich happened, can be said as to the 
f ulf i lment of the vita l condi t ion . 11 

The contrac t 5-a..ve th: appel l ant an exclusive 
ri0ht t o s ell rd thin two months . It sa id :-



0 
..I • 

" This contract once made shall be in 
force for tvrn months fror.t date hereof and 
if ever v:hile t.his contract still b e in 
force and the landlord/ormer .m.a.kes a private 
deal 1.-:i th the buyer he or she still be 
liable to pay our commission i n full failing 
v,hich a legal action may be instituted ... .. " 

There is no suggestion that the appellaJt made 

any deal with the buyer during the terms of the contract . 

The clause, however , s :C1ows the exclusive nature of the 

contract and the sign.ifica.,.'1ce the parties intended to 

/,Ju 

attach to the element of time which they themselves , by 

agreement , reduced from three to two months . The appellant, 

in our view, set himself a tir:1e li,1:!i t within v:hich to s ell 

the property , not merely to find a person interested in i t 

who :r:1ic;ht beco:::ie a "buyer'' v,i thin a reasonable time after 

the expiry of the tine limit . 

I~\.ur.erot:_s cases v,e re cited to us by Counsel v1here 

c ontra cts , invariabl;:,r i')repared by the estate agent , used. 

expr ession.s , su.ch as , 11 effecting an introd:..;:.ct::..o:a eith~r 

directly or indirectly of a :person read;:-y· , able c.nd willing 

to _purc1:.ase r: or II instrumental in introducing a person 

vrillinc to sign a document co.pable of beconing a contract" 

or "•finding someone to purchase " G.!ld in eacb. c nse it :fell 

to the cou.1~t to construe tb.e r:,eaning of the t ern. 

In the prese~t case no sucL expTes2.10~ is u sed . 
,'iorcis ' . .... /"" nme0 J.:t s.:re sold:' and. the 
contract under ;,./:1.ich the claim could arise we.s to r emain in 

force only for two months . 

Th8r(~ can, in 0U2~ viev, , be no dov.bt as to the 

plain meanin~ of these words . 

'l'he a ppeal, there:f ore , succeeds and the judgment 

of the Supreme Court set aside . The money ceposited in 

court , v1ill 'be returned to t he a ~·,pellant . He r;ill also 

have the costs here a s well as in ~he court b elow. 

,.., 



10 . 

In view of the dec ::_si 0n we have a r rived at, 

t he second head i . e . the a.mount payable under the cont ract 

does not require to be considered in any deta il . Indeed , 
not much argument v1as directed by Counsel to tha t issue . 
Suffice it to say , t r-at , on the evidence befor e him a t 
t he trial , the l ear ned Judge was entitl ed , in our viev,r , 

to make his finding in favour of $14 , 000 contended for by 

t h e respondent . As matters stand, that fil1di ng now makes 
little difference to the eventual outcome . 

JUJG3 07 J:.PPEJ.L 


