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JUDGMENT OF THE COURT 

O I Reg an , J • A. 

Appellant 

Respondent 

On 11th August, 1983 the appellant was co nvi cted 
in the Magistrate 's Co urt at Nadi on one cha r ge of larceny 
and on 3rd Februa ry, 1984 his appeal to the Supreme Court 
against that conv icti on was dismissed. The present appea l 
has been brought , pursuant to subsection (1) of section 22 
of the Court of Appeal Act (Cap . 12 ), on questions of law 
only . 

The charge preferred against the appellant was 
that between 4th December, 1982 and 5th December , 1982 , 
at Keolaiya, Sabeto, Nadi, i n the Western Division, he 
stole a water pump valued at $285, the property of 
Kasi Nath s / o Har i Pr asad . 
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The learned magistrate accepted the evidence 
of the complainant that a water pump belonging to him 
had been sto len between the dates alleged. The 
complainant described the pump thus : 

11 The pump was a Finsbury red, benezene (sic) 
3 h . p •• .• ••••..••• At the outlet pipe it was 
rust gua rd painted . The pump was 4 months old . 
It sti 11 looked brand new. 11 

The pump wa s never recovered. 

The learned magistrate accepted also the 
evidence of three mechanics employed in a garage at Waiyavi, 
La utoka, owned by M. Reddy & Sons, to the effec t that the 
appellant came by car to the garage around midday on 6th 
December, 1982 and that he had with him, in the boot of 
his car, a water pump . The appellant allowed that he had 
so attended at the garage but denied both to the police 
when he was interviewed, and on oath at the hearing that 
there was then a pump int e boot of his car. Although 
the learned magistrate did not expressly so say, his 
acceptance of the ev1 de~ce of three mechanics neans the 
rej ect ion of the evidence of the appellant and the 
conclusion that the appellant had lied both in and out 
of court as to his possession of a water pump when he 
attended at the garage. 

On the bas is of the descriptions given on the 
one hand by the complainant and on the other by the three 
mechanics the l earned magist rate concluded that the pump 
which was in the appellant's possession at the garage, 
was indeed the pump of the complai nant and on a close 
reading of his reasons for judgment it is nanife t that 
hear.ceded to the submis sion of the prosecution to apply 
what is compendiously described as the doctrine of 
possession of recently stolen property, a concise state­
ment of which is to be found in an article by the late 
Mr. Justice F.B. Adams in 1967 N.Z . L. J . 49~ and 511 : 
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11 
• •••• • • t he possession of property recently 

sto len is , in the absence of an explanation 
that might be true and would negative guilt, 
sufficient to justify a finding that the 
possessor is e ither the thief or a dishonest 
receiver • 

•• • ••• The choice between theft on t he one 
hand and receiving on the other depends on 
the circumstances of the case . 11 

The learned magistrate put it thus : 

11 The court is supremely aware of the 
l ack of direct evidence of theft and of the 
non-recovery of the pump but is totally and 
irresistibly dra wn to only one explanation 
that is the accused ' s possession of the water 
pump, denied , unexplained on 6/12/82 declares 
him to be the thief . 11 

And on that footi ng he found him guilty. 

Th e final formulation of the grounds of appeal 

1. THAT the Learned trial Magistrate and the 
Appellate Judge both erred in law in com ing 
to the co nclu sion that the water pump seen 
in t he boot of the Appellant's car on the 
6th of December, 1982 by Prosecution 
Witnesses 2, 3 and 4 wa s the property of 
Prosecution Witness No.1 when such 
conclusion i s based partly on hearsay 
evidence gi ven by Prosecut i on Witness No . 1 
and was reached without a proper evaluat ion 
of the evidence given by Prosecution Witness 
No. 4 . 

2 . THAT the Lea r ned Judge erred in holding 
that the Learned trial Magi strate did not 
misdirect himself as to the onus of proof . 
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It is convenient to deal first with the second 
ground which has its genesis in that part of the passage 
from the judgment quoted above which alludes to "the 
possession of the water pump" being "unexplained" . Once 
i t is accepted - and we do accept - that the learned 
magistrate was purporting to apply the doctrine of 
possession of recently stolen property, his reference to 
possession of the pump being unexplained is quite under­
standable and acceptable and is not what it might appea r 
to be on a cursory reading - a reversal of the onus of 
proof . 

The crucial issue is encompassed in the fi rst 
ground of appeal, it being fundamental to the applicat ion 
of the doctrine of recent possession that it be proved 
beyond reasonable doubt not onl y that the property in 
possession of the accus ed perso n was stolen but also that 
it was the property of the complainant . And on these 
matters that Mr. Redd y has argued that both the learned 
magistrate and the learned Ju dge have erred . 

The first of three mec han i cs described the pump 
whi ch he saw i n the boot of the appellant's car as follow s : 

11 
••• • • a Finsbury water pump, 3 h . p., redd ish . 

The outl et pipe was painted i n rust guard red • 
.. . .•• •• • • • •.•• It was a mechanical pump, with 
eng ine, benzine fuelled. Finsbury was written 
on the side, smal lish print. 11 

The second mechanic said : 

11 I saw a water pump on that day in the 
car of the accused • . . . . • . . • It was red • • 
•••••• I did not see the make of the pump . " 

The third mechanic who saw 1he pump was 
Rissun Dea who is a son-in-law of the complainant. When 
he saw the pump he already knew that the complainant's 
pump had been stolen. He gave the following description 
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of the pump 

11 The pump was red, the hose outlet pipe 
rustguard red painted . I did not see the brand 
name on the engine. It had been used, the pa int 
in the muff ler was burnt. It was a new pump . 11 

And he later said that he was at the co~plainant's 
property when the l atter's pump was installed and the 
rustguard painted on . But he was not asked nor did he 
volunteer to make a comparison between the complainant ' s 
pump and the pump he saw at the garage. Indeed, we rather 
think that the general tenor of his evidence is that he 
did not associate the pump he saw with that of the 
complainant. 

The complai nant deposed that he went to the 
police station at Sabeto and then t o Reddy's garage as a 
result of a phone message from Bissun Dec . The r e lev ant 
evidence reads : 

... 

11 I went to Reddy 's garage on 6/12/82 
because Bissu n had phoned about a wa ter pump 
being offered there • • ..•.• I did not myse lf 
speak to Bissun . I was told that 81ssun had 
phoned . The accused's name was not mentioned • 
. .•. . . . .. . • • . Bissun knows my water pump. 11 

Dealing with this evidence the learned Magistrate 

observed 

11 There are oddities in the case . The po lice 
information came from P.W . 4 (B1ssun Oeo) who phoned 
a message to P.W . 1 who relayed it to the po li ce but 
P.W .4 was not asked on the point. P.W .4 knew on 
6/12/82 of the missing pump but although he knew 
P.W.1 's pump, did not relate that he connected it 
in his mind with the one the accused was carrying 
in his boot. 11 

And later 

11 P.W.4's connection with , ► .W.1 is strangely 
coincidental . His acquaintance with the accused 
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is a disputed matter but he was not cross -examined 
on it, nor on his information to P. W.1 about the 
accused's attempted sale. It was strange but his 
evidence looked at alongside P.Ws . 2 and 3 is quite 
accepted. " 

Mr . Reddy submitted that in holding as he did 
that the pump in the boot was the complainant's> the 
learned magistrate must have concluded that Bissun Oeo 
had stated in the telephone message which was ultimatel y 
relayed to the complainant. that it was indeed the 
complainant's pump which he saw . On that basis> Mr. Reddy 
further submitted that if such be the case the l earned 
magistrate had relied on hea r say evidence. 

We do not think the matter need be take n so fa r 
as that. The complainant ' s evidence was t hat the message 
he received was about a wate r pump being offered for sale 
at Reddy ' s garage . Bissun Dea, in ev idence, sa id nothing 
about the phone ca ll and as the evidence stands it seems 
to us that the import and implication of the mes sage whi ch 
was relayed to the comp la i nan t was that he should know 
that a water pump being offe r ed there and should have the 
matter invest igated. We thi nk t hat both the absence of 
any material in the evi dence of Bissun Deo linki ng the 
pump in possess ion of the accused with t ha t of the 
complainant and the complainant ' s evidence as to th e 
burden of the message, indicate that Bissun Dea d id not 
associate the two and indeed the learned magistrate so 
held . It follo ws , then, that the ev i dence of Bissu n Deo 
is bereft of material of assista nce to the prosecuti on 
and the evidenc e of the other two mechanics does no more 
than establish th at the pump in possession of the appellant 
bore similarities to the complainant's pump . That, of 
course, falls short of proof that it was the complainant's 
property . Jt follows that the prime factor in the 
application of the doctrine of possession of recently 
stolen property, namely proof of property identity was 
not established. 
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Mr . Reddy submitted also that the learned 
magistrate erroneously placed reliance on the appellant's 
false denial that he had a water pump in the boot of his 
car on 6th December, 1982 . The learned magistrate said 

" The accused, the Court accepts, had a water 
pump in the boot of the car on 6th December, 1982 . 
He denies it . One must wonder why if he has noth ­
ing to do with the stolen water pump." 

1 

And later, in a passage already quoted, he allied 
the denial of possession of the water pu~p with the 
unexplained recent possession, as leading to an irresistible 
inference of guilt . The acceptance of the evidence of the 
prosecution witnesses as to the presence of a pump in the 
boot of the car rendered the appellant ' s denial a lie . 
That lie, however, does not establish or go to establishing 
that the puMp in the boot of appe l lant's car was the 
property of the comp l a inant , it bei ng c lear l y explicable 
on grounds both innoce nt and s ini ste r whi ch do not touch 
that issue . In tha t c ircumst ance the l ie cannot be relied 
upon by the Cr own - see Daha r (1969) N. Z. L. R. 76 3 at 764 - 5; 

Lucas (198 1) 1 Q. B. 720 , 724. 

All in a ll, we up hol d Mr . Reddy ' s subm i ssio ns 

and allow the appea l. 
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