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The parties to these proceedfngs lived together 
as man and wife for the twelve years between 1968 and 1980 
and they had one child who was born on 29th Apri 1, 1 970. 
The learned trial Judge found that the relationship between 
them during that period was stable and had the appearance 
of permanence. 

On 29th October, 1973 the appellant submitted a 
tender to the Housing Authority for various allotments of 
Native land under the control of the Authority and available 
for allocation among married couples. In his tenders the 
appellant repre~ented himself to be a marr ied man and thus 
qualified to participate in the scheme. He stated in ~is 
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papers that the respondent was his wife and supported that 
statement with the following declaration: 

" I hereby declare that I am marr ied and 
that I or my wife own no other house or land 
or share an interest in a house in the Dominion 
of Fiji. " 

In due ti me when one of his tenders was accepted 
he was required to complete and submit a formal application 
for the allotment. In so do ing he named the respondent as 
a co-applicant and described the two of them as married 
with two children, one of which was the respondent's child 
from her previous ma rriage. The document bore signatures 
"Jai Chand" and "Sheila Wati". The res pondent deposed that 
she signed one docume nt having to do with the application 
to acquire l and but was unable to say what the documen t 
was. 

During t he time the parties cohabited as man 
and. wife the re spond@nt was engaged in emp I oyment, but 
t here is confusion in the evidence as to the len gth of ti me 
she was so eng aged . It suffices for present purposes to 
record that the learned Judge found that she made no 
payments direct ly towards the purchase of the land or ttie 
cost of building the house but that she did contribute to 
the household expenses from her earnings. 

In due time a house was erected on the leased 
land. The parties and their children vacated a Housing 
Authority flat previously rented and moved into the new 
house in June 1979. It was not long afterwards that 
unhappy diffe rences arose and the appellant left home 
and family in October 1980. He went to live with his 
parents: He has since married. 

In evidence, the appellant said : 

11 When I got the property - I got it for 
myself and the defendant . We talked on that 
line. When I obtained the lease I did not 
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leave a part for the defendant. If she 
wanted she could have stayed. She was 
there with my consent •••••••••••••••• " 

And later 

" In 1979 I told the defendant to stay 
there. No time limit was made by me. " 

And, of course, the respondent did stay there. 
The ~ppellant, however, had a change of heart. On 20th 
March, 1980, he served notice upon her requiring her to 
vacate . 

follows 
The learned Judge summarised the situation as 

" I have no doubt that when the pl a intiff 
obtained the land and later set about co , struct­
ing a house he told the defendant that he was _ 
building it for what in fact was his family at 
that time. It was possible that he was entirely 
s incere in this purpose. I have no reason to 
di s be lieve the defe ndant when she said that she 
wa s un der the impression the plaintiff was 
providing a home for her and her children . As 
s he is uneducated, she took no steps to protect 
her interest . Whether or not the Housing Authority 
would have granted the sublease if they had known 
of the true relationship between the parties, I do 
not know. The fact remains that the plaintiff 
obtained the sublease with the support of the 
defendant and on the premise that they and two 
of the defendant 's children were a family unit 
eligible to receive an allocation of land. " 

And, in the end, he held that the plaintiff 
would not have obtained the land at all were it not for 
his association with the defendant and his representation 
that she was his wife. And he went : 

" By his conduct the plaintiff gave the 
defendant reason to believe that she and the 
children had a licence to remain in the house 
as long as they wished and it is not possible 
to say on the evidence that in so remaining 
she did not act to her detriment. Her present 

/86 
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situation, in which she stands in peril of 
being put out on the street might never have 
come about if the plaintiff had made it clear 
to her at the relevant ti me that she could 
never have any expectation of a permanent 
home with him. 11 

And, on the authority, Greasley and Ors. v. Cooke (1980) 
1 W.L.R. 1306 he held that responde nt had acted on the 
faith of assurances given her by the respondent and that, 
on the facts, an equity was raised in her favour. As the 
respondent had not claimed or counterclaimed for relief, 
the necessity for the Court to decide in what way the 
equity should be satisfied did not arise. Eut, because 
of the equity, he declined to make an order for possession 
in the plaintiff's favour. 

Before mak ing such order, the learned Judge 
considered the effect of section 12 of the Native Land 
Trust Act (Cap . 134) wh ich applies to the subject properly. 
It provides 

11 Except as may be otherwise provided by 
regulations made hereunder, it shall not be 
lawful for any lessee under this Ordi nance to 
alienate or deal with the land comprised in 
his lease or any part thereof, whether by sale, 
transfer or sublease, or in any other man ner 
whatsoever without the consent of the Board as 
lessor or head-lessor first had and obtained. 
The granting or withholding of consent shall 
be in the absolute discretion of the Board and 
any sale, transfer, sublease or othe r unlawful 
a li ena tion or dealing effected without such 
consent shall be null and void. 11 

Such a consideration arose from a submission 
that the respondent, because of the provisions of the 
subsection, could not lawfully acquire any interest in the 
property wi thout the prior consent of the Board . It is 
common .ground that such had not been obtained. 

The learned Judge considered the decision of 
the Privy Council in Chalmers v . Pardoe (1963) 1 W.L.R. 
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677; {1963) 3 All E. R. 552 but in the end reached the 
conclusion the licence which the appellant granted the 
respond en t on his : 2aving the property was not proscribed 
by the subsecti on . He said 

11 
••• ••• A mere 1 i cence does not create an 

estate or in t erest in the property to which it 
r e l ates; it only makes lawful which without it 
woul d be un l awfu l. (See, for instance , Wells 
v. Kingston-Upon-Hull (1875) L.R. 10 C.P. 402 
at 409). I take the view that such a li cence 
does not constitute an alienat ion of the house 
and is not prohibited by the statute. I am 
a lso of the opin ion that it cannot be said that 
the arrangements, i f they can be so described, 
between the parties constituted a dealing in 
lan d . No agreement was entered into between 
th em . 11 

We find ourse l ves unable t o accep t the 
pr c p0s iti on enunciated in t he cruc ial pe nultimate sentence 
of t. ;1 is pas sage. The subsec tion is concerned ·with l essees 
of :1::t ive land and it prescri bes that 11 i t shall not be 

1-,,f·,1 ·"" r .. r any lessee •••. . . t '.".> deal wi th the la nd C)lilprised 

i n h~s l2a se • ••••••• • i n any .• •••. r nner wh atsoeve r 
\-: ithout the consent of the Board •.• 11 ~Je think that when 
t he appella nt qu itted the pro perty and told the res pondent 
s he could rema in in possession he conferred upon he r a 
licence to occupy - a licence which was revoked .by the 
notice of 20th March, 1981. And, in our view, such a 
licence i s caught by the section . We think that 
Chal me rs v . Pardoe (~upra) concludes the point . In that 
case, t he Court of Appea l had held that the "fri end ly 
arrange ment 11 between the parties was that of a licence to 
occupy cou pled with posses sion. In the event their 
Lordships of the Privy Council thought that the matter 
ought to have been put higher but they said 

11 Even treat ing the matte r simp l y as one 
where a licence to occupy coup l ed with possession 
was given, all for the purpose, as Mr. Ch a lw.ers 
and Mr. Pardoe well knew , of erecting a dwelling 
house and accessory buildings , it seems to their 
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Lordships that, when this purpose was carried 
into effect, a ' dea ling' with the land took 
place. " 

In the present case we think that the same can 
be said. When the house ·was occupied by the respondent 
in the absence of t he appel la nt in pursuance of the li cence 
coupled with possession t here was a 11 dealing 11 with the l and. 
Being of that opinion, we f ind that we must allow the 

appe al. 

We are accordingly absolved from the necessity 
to discuss and to express opinions upon the interesting 
arguments ad vanced by both learned counsel as to the 
judstic bases upo n which parties to ~! facto relati on ships 
acquire inte r es t s in property the lega l estate to which 
is vested in the ir partner. In the prese nt case the 
lea r ned Jud9e wa s able to hold that the ma tr i x of facts 
threw up an equity in favour of re spondent and t hat, if 
she hf d b2en a c laimant, the Court would have had to 
deter~ine t he r e lief appropri ate to satisfy it. Th e 
resul t ceme f r om an estoppel. In other common law 
juri sdi ~ti on s t here have been othe r approaches . In 
Canada a major i t y of the Supreme Court in Pettkus v . 
Becker 11 7 D.L.R. 3d 257 resorted to the imposition of 
a con structive trust. In doing so it prayed in aid the 
princ i ple of un j ust enrichment which had its genesis in 
the case of Moses v. MacFerlari (1760) 2 Burr 1005 at 
p.1 012, 97 E.R. 676 in which Lord Mansfield formulated 

it in this way : 

11 
••• • the gist of this kind of action is that 

the defendant , upon the circumstances of the 
case, is obliged by the ties of natural justice 
and equ ity to refund the money . It would be 
undesirable, and indeed impossible, to attempt 
t o define all the circumstances in which unjust 
enric hment might arise •••••••• The great 
advan tage of ancient princip les of equity is 
their flexibility: the judiciary is thus able 
to shape these ma lleable principles so as to 
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ac commodate the changing ne eds a nd mores 
of society in o r der t o a chieve justice . 11 

We inte r po lr te th at today perhaps more so than 

in t he d ::i vs o f Lord M,.nsf i e ld the c hangin g needs and mores 

of so c i e ·~J . e qui r e judge s o f -.today t o ma ke generous use 

of t he c onstructive trus t i n th e field of th e 3ocia l 

rela tions hip s which concern us in this ca se . 

In Ra th'tle ll 83 D.L.R . (3d) 289 . Dic \son J. 

suggested tha t the re we re t hree re qui re n:-~nt -s t o be 

s ct tisfi ed before a n unj us t enrich men t in this type_ of 

case, c an be s ai d t J ex ist : 

11 
• • • • • • an enr ichme nt , a C> rres po nding 

depr: 1 ' ati o n and abse nce of a ny j ur istic 
r c a :::. ,, for the enr ichment. 11 

/&,1- 7 

And he s :~( tha t such a n a pp r oach is su p ported by gene ral 

pr i ncipl _~ 1f equity t hat hav e been fash io ned by t he Co urts 

for c e ntL:: .? S . 

i.:1d - n New Zeal a nd , i n this f i :~ld, the 

con !:_-: ruc7. i v2 t ,· 1st a ppr . z ch has been scouted but not 

givE: n a n i r.;:i r i matur by t ri e Cou r t of Appea l. Bu t r ecent ly 

Ric harcso n J . in Hay wa r d v. Gior dani ( u:-: reported judg men t 

of 27th J ur;e , 1 983) sa id : 

11 There is conside r a b le force in the 
argume ~t t ha + , •ve t he real iti e s of 
c o n~empo r 2r2 ,A: y l if e t he pr opert y 
interests of pers o ns wh o have be e n c 0habiting 
tog e the r outs i dt: of ma -r iage s hould not turn 
on a n elus i ve a nd often va in sea rch for indica ­
tions of c o1i:r:·o :1 i r e nt io n in relation to the 
prope rty; and t ha t t he re should be r o om in t he 
evolution of eq uit ab l e pri nci p l es for the 
i mpos it io -_ o f ct c o ns t ruct ive t r ust to reflect 
the direc_ and ind irec t cont ributi ons of the 
parties to the prop e rty which th e y have when 
they cease to 1 i ve toge ·~:1er. 11 

And we al s o draw attention to the op1n1on of 
Mahoney J • A • i n A 1 1 an v . Snyder ( 1 9 7 7 ) · 2 N . S • W • L • R • 6 8 5 • 
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So the malleable principles of wh ich 
Lord Mansfie ld spoke are being shaped to accommodate 
the needs of the day ~n d to r ~fle ct the dicta t e s of the 
social f acts . In Fij : , adva nce s in the l aw- in t his . 
fiel d a r e hampere d , as :'.i ~ 1, _ _ :::;,:::e , by sta t uto ry 
provis i on for l acal social need s . Be t ha t as it ma y, 
there wil l be scope f c r them in .some cases . They are 
inappli cable in t he pre~e nt c ~se .but we t ~oug ht it well 
to di scus s the~ here . Th e a rcu~e nts of !ea rned counse l 
on r e lated t op i cs do not requi re r e spons e but they have 
evoked t hi s short r eference '!:o Hh t per;iaps is in 
prospect. 

The ap pea l is a ll cwed . The responden t must 
pay appellant 's costs he re and below . 

Judge of App ea l 

..... .4a~ ---····· . Cl Judge of Appea l 

/4 ~ /4}~_,, C'A-L-< 
. . . ~ ·. ~: ~L ... .... ......... . 

, 1ge of Appea 1 

' 


