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This is an appeal from the Supreme Court in 
its appellate jurisdiction. The appeal is confined to 

questions of law only. The charge was an attempt to 
steal $2 . 00 from a postal packet contrary to Sections 
267(c) and 381 of the Penal Code. The nroceedings were 
heard before a Resident Magistrate purs..ill.nt to Sections 
4 & 5 of t he Criminal Procedure Code . Section 267 of 
the Penal Code declares the offence to be a felony and 
provides a maximum sentence of 3 years . The Magistrato 

c onvicted appellant of an attempt to commit an offence 
against Section 267 (b) and fined appel .Lant in the sum 
of $80. 00 . Appellant was allowed 14 days to pay with 
a default period fixed at 80 days imprisonment . 
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Section 267 provides for a number of offences 

in relation to l arceny of mail. The r e levant parts read 

as follows: 

" 267 . Any person who 

(b) steals from a mail bag, post 
office , office of the post 
office , or mail , any postal 
packet in course of tra..~s
mission by post ; or 

(c) steals any chattel , money or 
valuable sel~uri ty out of a 
postal :packet in course of 
tra."'lsm.ission by post . " 

.Appell2nt , who was represented by Counsel , clid 
not make a sub:JJ.ission of "no case" at the conclusion of 
the cn.se for the :prosecution . The r.:a[;istrate then 
complied vii th Section 211 ( 1 ) of the Criminal Procedure 

Code whereupon appellant elected to give evidence and to 
call fui--thcr evidence . In his judgnent the r,Ia{;istrate 

said 

'' I'~ow, accused is charged v:ith an 
attempt to coi!JD1it an offence unQer 
S. 267l c) ( stealing out of a postal pacl::et , 
and not under S . 267(b) stealing a packet) . 
Since I am not prepared hold that accused 
in fact attenpted to steal the $.A2 no-:e , 
or whatever was j..,_ the letter seen by :2·.~·1 , 
I can only convict of atterr.pting to steal 
the l etter itsel£ (i . e . under para . (b) , 
and not out o~ the l etter (u..r..der (c)) . 

I t woulcl have beP.n better if the 
prosecution had spotted this at the close 
of the prosecution case and made an 
application to :·mend under S. 214(i) of 
the Criminal Pr0cedure Code . There has 
been no embarrassment to the defence , 
however . The accused ' s account of the 
matter was such that no point turned on the 
distinction between :par::>.s (b) 2.Jld ( c) of 
S . 267 . The course of t~e trial has not been 
altered. !-.s things have turned out , 



it cannot, as matter of coillillon sense 
be right to acquit accused altogether , 
when, as I find he is so clearly guil ty 
under (b), which, as a matter of common 
sense, was included in (c). 

Accordingly I find accused guilty 
and convicted him of attempting to steal 
a postal packet , namely a letter, under 
S. 267(b) of the Penal Code, of which the 
nature of the contents, if any, have not 
been proved. " 

On appeal to the Supreme Court the learned Chief 
Justice said : 

11 I accept that the trial Magistrate 
erred in law in convicting appellant for 
an offence with which he was not charged 
on the ground that he had no jurisdiction, 
statutory or otherwise to do so . 11 

He then went on to consider the proviso to Section 319(a) 
of the Criminal Procedure Code and later said : 

11 With respect I do not think this 
is a case in which the proviso should 
be applied . Apart from the conviction 
being entered upon an offence with 
which appellant was not charged in the 
first place and in respect of which 
the Court had no jurisdiction the 
proceedings were unsatisfactory in other 
respects. 

The appeal is allowed. The conviction 
is quashed and the sentence is set aside . 
A new trial is ordered to be held before 
another Magistrate . 11 

It will be n?ticed that the order made does not 
specify on what charge the new trial is to be based. No 

amendm~nt , other t~an an inconsequential one as to date , 
was applied for or made either in the Magistrate 's Court 

01. in the Supreme Court . We respectfully agree wi tL the 
learned Chief Justice that appellant was convicted of 
an offence with which he was not charged and that the 
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rn:agistrate had no jurisdiction to do so . This finding 

was not challenged by the Cr own . There were a n:.unber 

of grou...vids argued but the pri mary question is Vlhether 
or not , i..."1. the events which happened , there was juris
diction to grant a new trial . 

The first pertinent comment is that the Crovm 
is seeking to uphold an order for a new trial in respect 
of a charge of an attempt to contravene to Section 
267(b) - a charge vvhich has never been made against 
appella."1.t either ori£inally or at any stage of the 
proceedings by way of amenc1m.ent or otherwi.1e . He lmew 
nothing of this charge until after the convic.tion was 
pronounced. If the order for a new trial is upheld the 
only charge which will appear in the record is a charge 
referable to Section 267(c) . Appellant has been tried 
on that charge . The effect of the judgment of the 
I,Tasistrate is that he found 3.ppellant had not i.."1 fact 

committed an offence which came within Section 267(c) . 

This , in our view, was an acquittal so appellant can..-viot 
be tried ac;ain on that charge . L"ldeed, Crovm Covnsel 
does not contend otherwise . For any new trial under 
Section 267(b) appellant must be charged on a fresh 
complaint under Section 78 because the original complaint 
has been completely disposed of in the finding of not 

guilty by the Magistrate . The validity of such a new 
proceeding is not a :rnatter for us . 

In the resu.lt , in our view, the foundation o:f t:ie 

case against appellant on the only charge made , was 
dest:r:oyed when he was acq_ui tted on that charge without 
a.YJ.y amendment being nade at any time which mig..11.t require 
appellant to face a charge under Sectiun 267(b) . 
There was nothing extant in the nature of a charge in 

the T.~agistrate ' s Court upon which a:ppella.Dt could nmv 

be tried. 
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Al thoug,.11 what we have said will determine the 

appeal v,e desire to refer to the powers of amendment. 

Sec . 214 of the Criminal Procedure Code provides for a 
varia,.-,-1.ce bet·ween the charge and evidence and the amend

ment of the charge . The relevant provisions are : 

"Provided that -

(1) (a) w:hcre a cl:arge is altered as 
aforesaid , the cou .. rt shall 
thereupon call upon ~;he accused 
person to plead to the a ltered 
charge ; 

(b) v1Lere a charge is altered U...'1.d.e~ 
this subsection the accused 
rna,y dema..nd that the 'Ni tnesses or · 
a.i~y of them be recalled and 5 ive 
their evidence afresh or be 
fui1 ther cross- exu'lined by the 
accused or his barrister &'1.d 
solicitor and, in such l ast
mentioned event , the :prosecution 
shall have the right to re- e:xa.."line 
any such vti tness on n:atters 
a.rising out of s1.-1 .. ch fm1 ther cross
examination. 

(2) Variance be"!;wecn the 0harge a.ri.d the 
evidence produc8d in support of it with 
respect to the date or time at which 
the alleced offence v;as coill!lli tted or 
with r espect to the description , value 
or owners~ip of any property or thine 
the subject of the charge is not 
:r::J.ateri al ar~d the charge need not be 
a..'Ilencled fo~ such vari8.tion : 

-~ovided that where the variation is 
¼~th respect ~o the date or time at 
which the alle0ed o:.c'fence was committed, 
the :proceedings !;.ave in fact been 
institi.-_ted 1.vii;hin the tine , if any, 
limited by law for the i.."1s ti tution 
thereof. 11 
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T'ne saving in subsection (2) d oes not apply. 

Section 342 of the Code of Civil Procedure provides 
that there shall be no appeal on point of form. or 

matter or variance unless there is &"l objection before 
the r.Taeistrate . It d oes not override the require

ment in Section 214 wr-.ich requires the altered charge 

to be t he subject matter of a plea. No ar gum.en t has 

been advanced tha t Section 342 miGht appl y . Moreov er , 
appellant could not obje ct becau.se he v,as w"'1.aware o:f 

the course t alrnn U.."'1.til after judgrr;.e:i: t . C:ases in the 
:Fij i Su preme Cm .. rrt which a re apposite are Jay Narayai."l 

Singh v . Recin8li1 17 FLR 81 ; Attorney- General 

v . Vi ja,y Par ma.nandam 14 FL..~ 7 a::d Abel Eassan & Ji.nor . 

v . TiecinG.rrJ. 19 FLR 11 , 15 - ?urther , i n the ca se of the 

Attorney- Gener~l for Fiji v . Ecri ?r 2:~ap s/o Ram 

ICiss121 - ::?riv-.f Council appeal No . 10 o:: 1969 , ti"_,; 

:?rivy Council referred to the r eq_uirem~nt to call l:.pon 

th•.:? acc1,1..:3ec. to :pl ead to the altered. chnrge (un.der 2.. 

corresponding s e ction in the 196 7 Revised Laws o:f 

Fiji) as a man da-tory re~uirement . 

In our view, compli2.11ce with Scc·cion 214( 1 )(a) 

which r equires an 2.ccused pcrsor: to be c alled ugon to 

pl ead to a..~ runended charge , is ~2ndatory and a condi tion 

preced-::mt to any amend.!n.0n t wb.ich i s not ex:prassly 

exc e ptecl . /,ny 1n .. rrported conviction of 2..i."'1 offence 

which contrav enes Section 214(1)(a) is a nullity . 

Accordingly the :r.:a[.'ist ·ate 1 s Cov.rt never a t any time 

during the hearing ha,: :pmver t o dea l '/Ii th a char ge 

under Section 267(b) . It follows -:ha t the Supr eme 

Cm.:tTt a lso had no jurisdiction to order a new trial 

on a cha rge v1hich had never come within the 

jurisdict ion 0£ t he P8.5istrate 1 s Court. 
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The appcc.l will be a llO\•;cd and the order for 

a. new t rial will be quashed . ':he other .findin6s of t:ie 
l earned Chief Justice are affirmed . 

i ,7~ 
. . . . . ~ -........... . 

J ue of :~ppc~ 


