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This is an appeal ffom the appellant's conviction 
by the Supr eme Court of Fij i of the offence of attempted 
mu r der coritr a ry to sectio ns 214 and 380 of the Penal Code 
(Ce p.17 - 1978) . An appeal against sentence is included 
in the notice. 

There · is little dispute about any of the physical 
fact s of the case . On the morning of the 7th Sep te mbe r, 
1982 , the appellant bur i ed in the earth in the back yard 
of premises wh ere she was living, a ch il d td which sh~ had 
given bi rth _ a few hou r s before. When the inf ant, ·a short 
time later, was d i s inte rred , it was found to be alive and 
it survived . The l e arned Judge correctly directed the 
assesso rs that on a charge of attempted murder nothin~ 

les s than an actua l intention to kil l the proposed victim 
will suff ice - it was esse nti a l for · the prosecution to 
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prove that the accused person in tended to kill the 
child. 

Basically the defence of the ippellant, put 
forwa~d in an unsworn statement from the dock, was th at 

· after giving birth to the child she thought it was dead, 
so she · left it on the groundr Later she buried it. The 
issue whether she at this time thought it was dead, or, 
a s the p r o sec u t i on contended , knew or t: ·. o u ri _ht i t w a s 
alive, was called to the attention of the assessors by 
the learned trial Judge. 

It is necessary to refer to a particular asp ect 
of the proceedings in the Supreme Court. The informAL i on 
to which the appellant pleaded, contained simply a ch J. 0e 
of attempted murder of the inf ant to which we have r eferred 
abov·e . Afte r counsel for ' the prosecution l1c1d opened Llie 
case the learned Judge called counsel into Chambe rs and 
asked whether the appropriateness of the charge had beer 
' . ' 

fully considered - reference was made to infanticide . 

Counsel for the prosecution assured him that it ha d been 
anxiously considered in the light of the medical evidence , 
w h e re u po n t h.e Ju d g e s a i d h e w o u l d p r o c e e d to t r y t h e c h .: r g c 
as framed. The e vidence was then called. Included in t ~e 
medical evidence ·~as that of a consultant psychiatrist who 
had not been called at the preliminary inquiry . 

At the conclusion of the evidence the prosecu tion 
closed its case and the appellant in . an unsworn stateme nt 

. . 

fr om the dock relied upon the statement ~he had made to the 
polir.e. 

Mr. Bulewa, who appeared in both Courts for th e 
p rn sec u t i on , addressed the ·Court and il t 1 east refer r c d to 
infanticide under the heading of "alternative convi c tiu n". 
Mr. Vula, ~vho ·also appeared in both Courts for the ·" . ..,- 1

• 

i n t h e c o u rs e o f h i s ad rl re s s i s a 1 s o r e c o rd e d a s r c f e: t :-- i r ·; 

to infanticide as a ~ossible alternative conviction. 
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However, after an adjournment, Mr. Bulewa 

o-b t a. i n e d I e a v e to ma k e a s u b m i s s i o n i n the a b s e n c e o f t h e 
assessors . ln essenc e his submission was that there was 
no such offence as attempted infantic i de . Mr. Vula agreed 

' 
with the submission. 

After a further adjournment the learned Judge 
gave his ruling, of which the .effect , we think is contain~d 
in th~ following passage : 

11 There is, in my view,. such an offence as 
voluntary infanticide with intent, not on ly 
in relation to the act or omission, but also 
in re I at ion to t _h e death of the· chi 1 d ; and I 
am also of the view that it follo ws that there 
is such an offence as attempted infanticide 
just os there is such an offence as attempted 
manslaughter. " 

He found a l so, that, by virtue of section 169(2) of the 
Criminal Procedure Code (Cap . 21 - 1978) it was possible. 

for t here to be a conviction of attempted infanticide on 
' a charge of attempt ed muFder . 

Th e assesso rs then retuined and the learned Judge 
~ummed up. We need'advert at this stage to only one aspect 
of the direction to the assessors; he told them that it was 
open to them (if so satisfied by the evidence) to find that 

the oc~ used . was guilty of attempted murder or of attempted 
infanticide, which latter attracted a lesser punishment ·than 
attemp t ed mu rder; · 

Having dealt in considerable detail with the 
evide nce relating to the charge of attempted murder the 

learned Judge turned to that concerning infanticide and 

l eft attempted infanticide ·to the asses~ors as a possible 
a lternative opinion. This alternative was accepted by the 
assessor_s- who gave it as their unan i mous opinion that the 

appel lant was gui lty of attempted infanticide. 
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The I-earned Judge, however, did not share the 
view of t~e assessors . In his judgment he said : 

"But with the utmost respect, I do not share 
their opinion that the balance of the accused's 
mind was disturbed. I do not accept that 
op1n1on. I do not consider that it is really 
supported .by the medical evidence. I am of the 
view that the ev idence shows no more than, at 
the worst, that she was weak and depressed. 11 

The l earned Judge continued 

"Whereas it is ,commo n ground that . she acted oddly 
in going under her bed when she returned to the 
flat at about 1· a.m. or 2 a.m. on the morning of 
1th September, I am convinced that this indicated 
no more than an initial desire to conceal her 
appearance. Mrs. Naigulevu and her mother having 
returned . to the flat apparently without · having 
found the baby, the accused then, I am satisfied 
beyond re a son ab 1 e do u b t , res o 1 v e d to go., and d i d 
go, to · where she had left the child in the back 
yard in order to bury it. For my part, I accept 
the evide nce of Mrs. Naigulevu whi ch was definite 
and insistent · (and no reason has been shown why 
she shou ld fabricate such evidence ·against her 
own cousi n) that the ·accused told her she had 
heard the baby cry and I find as fact pro~ed 
beyond reasonable doubt that the accused actually 
believed that the baby was alive when she buried 
it and that she also believed she had convinced 
Mrs. Naigulevu either that the qaby was dead in 
spite of her having heard it cry or co~vinced her · 
that she (the accused ) be 1 i e v e_d it was dead . 

I find the accused guilty as charged in the 
information and convict her accordingly. 11 

I 

From this conviction the present appeal has 
bee n brought and the notice, so far as it relates to 
conviction, conta ins only one ground : 

11 1. The learned trial Judge erred in directing 
the Assessors that there was such an offence 
in law as attempted infanticide and in so . 
doing so confused the issues put before the 
asses sors that . it resulted in .a gross mis ­
carriage of justice. 11 



- 5 -

With all respect to the view of the learned Judge 
as set out above we are of the opinion that t he r e is no such 
offe nce in Fiji as attempted infanticide . Learned counsel 
r e ferred us to nume rous authorities and texts, in the main, 
bear ing indirect ly on _the topic but in the end we think the 
quest i on is concluded by the terms of the Penal Code. The 

. . 
"infant icide" section is section 205, which reads 

" 205. Where a woman by any wilful act or omission 
c auses the death of her child being a child under the 
age . of twelve mo nths, but at the time of t he act or 
omiss ion the balance of her mind was disturbed by 
reason oF h~r not havin~ fully recovered from the 
effect of giving birth to the child or by reason of 
the effect of lactation conse quent upon the birth 
of the chiid, then, notwithstanding that the circums­
tances we r e such that but for the provisions of this 
section the offence would hav e amounted to murder, 
she shall be g-uilty of felony, to wit , infanticide, 
and may for ·such offence be· de a 1 t \'Ii th and pun i shed 
as if she had been gui l ty of manslaughter of the 
child . " 

Sect i on 380 of the Penal Code provid e s : 

" When a person , i n ten d-i n g to comm i t a n offence , 
beg i ns to put his intention into execution by means 
adapted to its fulf ilment and manifests his intention 
by some overt act, but does not fulfil his intention 
to such ex t e nt as to commit the offence, he is deemed 
to attempt to commit the offence. ' 11 

Th e ital i cs are ours . 

From t he words italicised, it . is clear that a 
pe r s on ca n be dee med to attempt to commit only that offence 

he was in tendi ng to commit when he began to put that 
in tentio n into exec ution. To be deemed to attempt infanti­
cide he must at th e outse t have had an inte nti o n to commit 
i nfantic i d~ . But the primary inte nt in respect of infanti­

cide i s to commit murd e r. Section 205 c·omme nces "Where a 

\~ orn.-,_n by any wilfu l act or omission causes the death of -he r 

cl1 i"lt.l" . Murde r (s ection 199) i s committed, inter ali a , 

"where an_y pe r son who of malice aforethought causes the 
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death of another person by an unl a wful act or omi ssion". 

"Malice af:.o.r ethought" is deemed establis.hed inter 2.lia by 

evidence proving 11 an intent ion to cause th e dea th 11 and a 

pe rson who carries out an intention to cause death by an 

·unl a wfu! . :; ct o ·~ 0r·.::;·s ion does so · by a wilful act. Further-
more, what is primarily envisaged in section 205 is the 

offence of murd e r. The words 11 notwithst r1 nding that the 

circu mstances we re. such that but for the provisions of this 

se ction the offence would t1ave amounted to murder" which 
appea r in section 205 l ea ve no room f o r doubt as to that . 

According ly, the initial intent of a person who by wilful 
act or om i ssion causes the death of he r child in circums­
tance s which may r es ult in her conv i rtion of the offence 

' . 

of infanticide is no t to commit infanticide . It is io 
commit · murd e r . If the attempt fa il s , then she could be 

cl1ar ne cl wi U1 and convicted of attempted murder . But not 
o f a t Le· rn p t e u i n fa n t i c i de . 

I n S L 0 p I 1 e n ' s D i g e s t 5 t h Ed i t i. o n ( 1 8 9 4 ) Ar t . 5 O 

on e finus tl1 1..: de finition of atte mpt to commi t a crime as -

11 M1 act d 11ne wi.th an intent to commit that crime, 
and for111111g part of a series of acts which would 
con st i tute i ts actu a l commission if it were not 
inte rrupt ed . 11 

Wh e n th e appell~nt buried her chifd in the ground 

h e r i n t e n T i o n ( cJ. s s um i n g th a t s h e k n e w i. t · w a s s t i 1 'l a l i v e ) 

wJ s not to c ommit inf a nticide .but to commit murder. And 

I I e r a c t :.; o l o I H:' c o u l d .1 , ~ v e r c o n s t i t u t e t h e a c t u a 1 c o mm i s s i o n 

of irif a nticirl e if Lhey we re not interrupted or had bee n 

ca r r i e u Ll1 r' o u g I 1 to t 1, ·._; con c 1 u s i on she i n tended . To 

co n s t i t u t e t 11 e o f f e n c e of i n fa n t i c i d e s u p e r a d de d mu s t b e 

her co ndit i on of mind as prescribe d in section 205 . And 

t ha t, of th e very ~atu -~ of things, could not be p a rt of 

\·r c r i n i t i il l i Ii t ,~ 11 L io n ii n r an e 1 em e n t o f t 11 e cc n sequence 

s t1 e i n t e n d , , 1 • 

In lla l sbury , Four t h Edition -, Volume 11, para. 65 
i t is st.a t ed 

/D't 
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"In order to support a charge of attempting to 
commit a crime, it must be shown that the 
d~fe ndant intended to commit the completed 
cr'ime ... ... . ,, 

· ~e e Mohan ( 1 9 7 6 ) Q • B . 1 , ( 1 9 7 5 ) 2 Al l E . R . 1 9 3 . 

Professor Glanvill~ Williams discussing, in his 
Textbook of Crimihal. Law (1978), .the provisions of section 
of the Infant i c id e Act , 1 9 3 8 ( U . K • ) , of w h i ch sect i on 2 0 5 
is ipsissima verba, had this to say (p . 632) : 

"But if the woman botches the killing and 
merely injures the child the Act does not 
apply; she will be c·harged with attempted 
murder or wounding with intent . • . • . •.. .. " 

No case is cited as authority for the propositio~ . 
Norret he less the passage itself is taken from a ~ork by an 
author .of eminence and it co i ncides · with the views we have 
reached by the route we have taken. 

' We ·shal 1 return l ater to the consequences which 
should follow on the opinion we have expressed. In case, 
however , our opinion should not be correct, there is another 
asp ect of the case, on the basis upon which it actually 
proc ee ded in the Supreme Court, which requires me ntion . 

In the summing up the learned Judge directed the asses:ors 
a·s follows : 

" · you are satisfied beyond reasonable doubt that 
the accused, of her · own free will, deliberately 
and "inte ntionally buried the child intendi~g there ­
by to kill it, but if at the same time you are of 
the opin ion (in the sense that you think it more 
proba bl · 3 0 than not so) that the balance of her 
mind was disturbed by reason of her not having 
fully r ecovered from the effect of giving birth to 
that child or by reaso.n of the effect of lactation 
consequent after the birth of that child, then it 
will be open to you to give the opinion that the 
accused is guilty of attempted infanticide and that 
is the opinion yo u should give even if you be li e ve 
sl ,e i s gui 1 t y of attempted murder . Provided of 
cour~e. that if you are satisfied beyond reasonable 
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doubt that she is guilty of attempted murder 
you should not give the opinion she is gui lty 
of infanticide (sic) unless it is your opinion 
that it is more probable than not that the 
balance of her mind was so disturbed. " 

Assum i ng for the present that there is such an 

offence of attempted infanticide, we are ,of the . opinion th~t 
this · passage either contains or pro~eeds upon the basis of 
a mi•sdirection as to the onus of prdof, and in his judgme nt 
the learned Judge said that he had directed himself in the 
terms of his summing up as a ~hole . 

Section 205 of the Penal Code - casts no onus either 
. probative or evi dentiary upon an accused person . Even in 
section 171 of the Criminal Procedure Code (in which a charge 

of murder may be r e duced to infanticide for . the same reason s 
as r ender inf crnticide an offence by section 2 05 of tt1 e Penal 
Code) no probative onus rests on the accused . In that 
situation if infanticide were to be raised as a matter of 
defence s u c h w o u 1 d not be f o r co n s i de r a t i on u n 1 es s: there i s 

. . 
in the evidence for the prosecution or in evidence adduced 
by the accused , a sufficient foundation of fact on which 
su·ch a defence may be · based . Thus there is initially an 
evidentia ry onus resting on the accused but when the 
necessary foun datio n of fact has been held to be laid, the 
quest ion. becomes, not whether the allegation has been proved, 

either 011 the balance of probabilities or beyond r easonabl·e 
doubt, but whet l1er. -upon the whole of the evidence the Crown 
has proved guilt beyond reasonable doubt . In the substantive 

offence of in fanticide , t here being no -express provision as 
to the onus of proof, the onus is upon the prosecution 
throughout t o establish all the elements of the offe nce 
beyond r easonab l e doubt. And·, of ·course, in that offence 
the e l eme nt s includ e the negat ive proposition as to full 
recovery and the affirmative as to the disturbed balance 
of mind . 

If, then, there is indeed an offence in this 
country of attempted infanticide, the Judge in his judgment, 
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p ,-o c e ed. e d o n a w r o n g b a s i s a s to o nu s of pro o f a n d a p p 1 i e d 
' . 

a wrono standard of pr oof; and acco rdin gly the judgment 
could not stand . .. 

We tu rn now to the question of the order to be 
made by this Court . On the basis of our finding that the 
r"o ssibi lity of a conviction of "attempted in-fanti cide" 
s hould not have been left to the assessors or conside red by 
the Court the r e ha s been a mistrial . Certainly in law it 
was open . \o the learned Judge to co nvi ct of attempted murd e r, 
as he did , but only after he had received and cons idered the 
op i nio ns of the assessors properly directed. Tne case fall s 
c l e· a r l y w i t h i n th e · .p r i n c i p 1 e i n . B h a r a t v . R • [f 9 5 V 3 Al 1 E • R • 

292 where the Privy Council said - " . . . the trial i s with 
the a i d of assessors .. . . the Judge i s not bound to confo~m 
L o LI , c i r o p i n i o n s , I.) u t _ h e rn-u s t a L l e a s t t a k e t h e m i n t o a c c o u n t-• 
lf_ t hey hav e been misdirected on a vital point, their opinions 
are vitiated . " 

It cannot be sa i d th at on a proper direction the 
asses sors ' o1·1 nio ns must necessari ly haye bee~ t he same a·s 

th r. t orrived at by the l earned Judge. They might have 
preferred a not guilty opinion on a doubt whether in view 
of her mental cond i tio n the appellant had been ab l e to form 
a clear intent at al l, or had i n fact done so . Had the 
assessors been in favour of an acquitta l the learned Judge 
himself might have bee n i nf l uenced to accept that view . 

In our opini on thes e cons iderations are fata l to 

the conviction of attempted mu r der a nd , if our view of the 
"a ttem pted infanticide" should be erroneous, we remain of 
op inion that the convict i on must be quashed by reason of the 
misd irec ti on on onus of proof, which we have discussed. The 
s u m III i n g u p vi a s p a i n s t a k i n g b u t , p e r h a p s n e c e s s a r ,i 1 y , i n v o l v e d . 
It cal l ed f or a cl ea r and accurate directio n on onus and it 
is impossible to s ay that the error in question could ha vn 

taused no mi . a rri r19e of just ice . 
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Te appea l is allowed a nd the conviction and 

se ntence qua s hed .. · Had we bee n c a I l e d upon to coins i der Lile 

se ntence of one year ' s imprisonme nt passed by the l earned 
tria l J~dge we would haye considered it heavy in the ci r cums­
tances. On th e appeal that question does not now ari se but 
as a matter r e l e vant to the issue whether a new trial s hould 
be ordered by the Court it emphasizes the difficultiPs of 

' . 
suc h sad cases . Cl ea rly the asses sors took a different 

view fr om .that of the learned Jud ge of the mental conditi on 
of the appel l ant at the time. That field, not well charted 

in this class of crime, remains hardly more tha n a matter 
of opin i o n . ll1 e appe llant mus t li uve s uffered cons i derab ly 
dur ing the last twelve months or thereabouts and we do not 

conside r t hat t he interest s of justice r equ ire that we · 
shou l d order a new trial . Ne ith e r coun sel ha s pres sed us 

Lo Lctke Lhat co ur se and we accordingly ma ke no such order . 

v:1 ce Presi de nt 


