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IN THE FIJI COURT OF APPEA~ 

Civil Jurisdiction 

Civil Appeal No. 49 o~ 1982 

Betwe.en: 

ALI MOHAMMED s/o Rajai Appell ant 

and 

AZAJJ ':TALI s/o David Shafiq Respondent 

Mr . J . G. Singh with Mr. B. Bedi for the Appell·ont 
J\Ir . R. Chandra for the Respondent 

Date of Hearing: 22nd July, 1983 

Delivery of Judgment : 

REASONS FOR JUDGMENT OF THE COURT 

Mishra, J . A • . 

This appeal was dismissed at the hearing~ 
We no~ give reasons for its dismissal . 

The appell~t owns .a number of flats in 
Suva Street, one of which is occupied _by the respondent 
as a monthly tenant. The Fair Rents Act applies to 
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this flat . The appel l ant himself lives in a 

three bedroom hou ae in Marlows Road . 

He gav e the r espondent six months ' notic e 
unde r the Act to v a cate the flat advising him that • 

the f'l a t was r equired fo-,:- h is own occupa.tion. Aft~r 

th~ expiry of that per iod he broulsht an action in 

the Mn.gi,strat e ' s Court and obta:i.ncd an orde r for 

immediate possession. 

" 

'l'he Magistrate , in his judgment sai d.: -

I further find as a f act t ha.t the 
Plaintiff does r equire the said premis e s 
for his own occupation as a dwelling 
house for his famil y . Assuming that 
I am held wrong i n this finding , I 
consider t hat th0 f a ct tha t a nix months ' 
notice had been given is suf ficient to 
entitle the Plaintiff to va cant 
possession bearing in mind t he said 
proViso .to S . 19 ." 

The r espondent appealed to the Suprem e 
Court which set aside the order on t he Gro1.ind that 

the notice in question did not absol ve the o.rpel.1ant 

from 'the burden of proving that the f~at ,-:as bona 

fide · required for his own occupation a nd t bat he h:id 

failed, , to do so . 

The appellant now c omco to t~is c ou1~ to 
hav e the orde r of possession r estored on the f o1-lotd.ng 

g rounds : -

'' 1. The l earned Supreme Court Ju.dee erred 
in la.w j_n hol dj_ng that the wcrdo " for 
hin O'·in occun:rtion 11 nc ur;c<1 in 
S . 19 (i) ( c) 0·1 the I:',dr Rents Ac·~ 
indicatoo that the J_ n.ndlord .m11st 
rc<Ju:Lrc t l1c rircm.lr;ec t '1 J.:i.-,·c :i.n 
hi:11::;clf v:i th or i·Ti thout hls f?.i;:i ly. 
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2 . ~L1ho..t it 1,1as open for th o 1 earne:l 
Svtrrcmc Court Jud0 e on- t he· }~nglish 
n.uthorj i;j_c::, to hold t hat tho words 
"fo r hj2 (Mn oc r::11.patjDn 11 did n ot 
n e ce..--:r; .'l.r,v conn ote t hat the Lendlord 
rr" · r·'I. por:::;on n.lly occupy the prcmiooo 
and t l-:. c learned Suprr78 Court Jude;e 
erred j n law in holding to the 
contrn.ry. " 

It i o conceded , and .is alG o ' clear fr om the 

grm~_nds of appeal , tha t t he only -part of the r elevant 

lc0 inJ.8.t ion r'1qui:r).nr:; construct ion by t :1is court is -

"1 9 ( 1 ) No ju.cl.gment or order for the . · 
recovery of possession of any 
dwell ine-hous e to which this Act applies 
or for the c jectment o.f a lessee 
t here from d,aJ. l be made , .. · ...... .. .. unless 

( a) 

( h)_ 

(c) 

(d) 

. . . . .. . .... . ..... 

...... .. ......... 

. .. ........ . .. . .. 
· , • •• ••• tt • •• It •••••• 

(6) t h e pre mises are bona fide req~ired 
by t hr1 l essor for his own occupation 
as dwelling-house and ... . ....•. . .. . 
. . . . . . . . · ...... . ...... ... . ..... ..... . 
the court considers it reasonable to 
make S1) C h an order." 

The requirement as to notice has b een 

complied wj_ th b;y the appellant. 

Romer L . J ., in Basking v . Lewis (193 1 2 K . B 1 

at 18) said -

11 It has frequentlJr been pointed out in 
t he co,urts , and it h o.s been poi nted 
out oy Scrutton L. J. in the judgment 
t.qa t he h!l.C just given , t _hat the 
principal obj e ct of the Rent Restrictions 
Act was to protect a person residing 
in a dwelli.ng house from being turned 
out of his · home. 11 
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Subscct j_on (5) of Sectj_on 19 of the 

Fair Eents Act emphasisei the same - obj8ct and a 

court will , t here :f ore, have to be satisfied t hat 

each of the ele ments referred to above has b e en 

s atisfied b e fo re _:L t w jJ_l make a n order for 

po:1sc s s :i OJ1 . 

The appclla.nt, admittedly . does not j_ntond 

personally to occupy the flat. He wa.Y1ts it for his 

son who was, at tho commenceme nt of procced .i.n e;s , 

contemplc),t i -_, marr i a g e . He would leave r-b rlo· .. ,s Rc-o.d 

and estabLU:;h a sepa rate home if , ond. when, he cctc 

t hi_s flat_. The l earned Ma ,gistra t e made a one ._::-;en t cn ce 

. finding t <13.t the a ppellant required the f l o.t II f er hie . 

own occupat io_n as a dwelling house for his fo.rr. i ly . 11 

He d i d n ot deal at all with the cvidcn cc on t h e :-:;u h j 0i::t , 

·apparently satisfied. that the six month3 ' n otice wns , 
' . 

in any ~7.se , sufficient by itself to entitJ_c th e 

appell imt to an order fo:r. possession. Thi a error 

made it necessary for the learned judee to sci"'..ltinis c 

the f a cts in order to see what conclusions c ~Jl1 

prope rly be drawn from them . An appel.l a te cou rt is 
I 

entitled to do that . As was said in Shopphard v . 

Devon Cou1:1ty Council ( 130 New Law Journal p . 14-) 

" 1r'lhen hear i ng an appeal on a queGt j _on of 
f ~ct j_t w11s t h e duty of the Cour t of 
Appeal not to come to a conclusion 
different from the trial Judge unles s 
it Wcl.G s atisfied t i:at o.n y o.clvantnt_';e 
enjoyed by h i m by reason of his having 
seen and heard the wi tnesscs c·ou_l d not 
be suffi c ient to jus tify h i s conclus ion . 
F-urt her , t h c Court e it h 0r b cc a us e the 
rea.sono gi v c n by the trial Judr.:c we re 
not s atj_::;.factory or bccauce it 
unmis takably appeared so from the 
eviclcn c c 1 mj_ght b e satiGf i e cl t h:.:i.t he 
h ad not t;:i.kcm proper [u.lv a ntate o f h:i.n 
h avi n e; oc c n ,i.:nd h c :-ird th e witncc c;cs . '' 



The learned judge relied largely on 

f a c•t 's not j_n clis pute or on the appellant ' 3 own 

admiss i ons. 

He f01.1nd t b a t -

(i) the respondent had applied SUCCCS0fully 

to t he :!?air Rents Board for a r eduction 
of rent; 

(ii) when the appellant g ave the responden t 

notice to vacate two other of hie flats 

in the same blocl{ ,~ere va.cant ; 

(iii) the son, according t o the · appelJ.ant , 

wanted no fla.t other t ba n tho ons oc c1,piecl 
1J.Y the rcGpornlcnt . 

The 1 earned judge was c1:t itl ed , on the 

evidence , to make the abov e findine;s and we accept 
them as correct . 

J t is not possible to devise a. formula for 

construin~ the phr;ioe "his own occupn.tjon" jn Gcc~io;.1 i:J 
to cover all possible situations . For t _his rco.ccn 

this and simil;:_i_r phrases in similar 1ee is1ation ' 

elsewhere , h2.ve always posed difficult qucG Li.. 01.1s fo1· 

courts . The 1 0.':',rncd judg e r c cocniscd thi3 while 

discusaing c ascc ci tc d to him . He wa s, hcwcn,·cr , qu:i. tc 

certain that on thP. JHi.rticular facts of thin case 

where the appellant dj_d not cont0rirlat'2' rihy~:ic ~.l 

occupat ion o:r t ·he fJ_.::1.t at all , , havinc hi.3 mm. ~-rcll 

established h ome j_n Mar.lows Road , c.:nd wanted the: flat 

to establish a separate home for his ~arrie d son , j _-':; 

. could not be c:aiil. thn.t Lhc i'J.,1:t w~z ro{lu:ir')d l\'l:,- L1·1 , 

appellant ' s oFn occtipnt ion. 1,•lc o.g:n:c wi -'.h tb:,t 
conclur; j_on . 
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J'urthr.rroore , the vo.cant flatc in the 

same block were not offered to the respondent wh::n 

the son nllcgedly considered them unsui tab]_ c for 
' . 

his occupat ion. The learned judge, on t his evidimr;o , 

was entitled to find that the appellant ' s claim was 

not bona fide a.rxl that the purpose of hif:; 0 .c~j_on K D.G 

mainly to ect r id_ of the rcspondcn t thereby depri ving 

him of the only home he had . Under t he cj_rcumct2.ncc1~:, 

the learned jud{"i: was also correct in hoJ.d :i_nrr t h'.:1.t 

t he appellant had failed .to satisfy tre court that i t 

would be r easona.ble to m2ke a.n o rder for pOSGCGoton 

i_n the appellant ' s :favour. 

For . these reasons ~he appeal .-,as cUond ~, ;·:;cr-l . 

There will be an order for costs in f::-i.vo,, r oF. l;h8 

rcnponden.t to be taxed if not ar:rced . 
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