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Civil' Juri sdiction 

f3et•~1 ccn : 

NAUSORI MEAT COMPANY L1MITED 

- oncl - -

FIJI ELECTRIC LIMITED 

H. K. Nogin for the Appellant 
P. I. Knight for the Respondent 

Date of Hearing : · 21st July, 1983. 

Date of Judgme nt: July, 1983. 

JUDGMENT OF THE COURT 

Speight J . A. 

This is an u,.:>peal against a decision of 

Pppcllant 

Mr. Justice Kermod e in th e Supreme Court in Suva on 

the 21.} th October, 1981, whereby he ordered that a sum 

of $14 , 440.00 which had bee n paid ~nto Court by the 

present Respon~cnt and uplifted by the present Appellant 

under conditions, be trea t e d as the total amount of 

co~pensation payable by the Respondent to the Appellant 

in this civil action. Th e facts will be outlined shortly, 
' . 

but in brief the parties had been co-owners of a property 
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i11 U:; hc r St rc ~t ; t h ') Appella n t h :Jd bougl,t out th ~ :·~c;,;r c-:~clc n t's 

int e rest ~~d the rl ~ im befor~ t he Court ~a s for mo nc t ury 

c 0 rr p (~ n s c, t i o n f o r o r ~ r i o d p :r i o r t o t h e -: ri l ~ ,.,, h e n t Ii <;) R e s p o r. ch n t 

had wh olly o c cu r i cd the pr cmi., _.: t o t' 

Appcl1ont. 

Th e hi s tory i s clearly se t o ut in the l ~ar~cd 

Judge ' s d e c isi" , und e r c,pp e al. 

Th e property 1 s a s!1op build.i.ng 3.n Us h~'!r Str e et 

opposite th e Municipal Market . I t wa s owned for rnnny y ears 

by W. E. Mc Gowan Limit e d a n d had be e n l e a s ed uncl or an a gree 

ment to lease of t he 9th November, 1962, ' to th e Re spon dent 

Conipony for. 15 . yc ors ot a rcntol o f St2,1Q,, OO , ... month . \·!!: i l C 

tha t . l ease was still current, n ame l y in 1969 , th e Respond c-: nt 

Company pur cha s~-~ an undivid e d half sha~e in th e l ease s o 

thdt t e chnic a lly speaking it became a ten a nt of t wo co-own ors , 

name ly , it se lf an d W.E . Mc Gowa n Limited. In f c1c t, of co ur se 

what happe n e d wa s tha t the Re spondent f rom th e n on paid o·,ly 

ha lf th e 'r ent to W. E. McGowa n Limit r;, d. 

Wh e n the l e ase expired on t he 31 s t Oc t 0l;:i ~r , 197 7 

th e Re s pond e nt contin ued in occupation arparently as a 

moi~thly t e nant paying ha l f r enta l os before . O il th e 22n d 

August , 1978, Harrys (South Pac i f i c) Limi ted purchased the 

int erest of W. E. McGowa n Limited oncl became th e re gi s ter e d 

proprietor . of that Company ' s undivi d e d half i 11teres t . T~e 

Res pond e nt e ndeavou red to pa y half th e rent t o that Company 

bu t. it . was not exp e cte d and Harry s ( as it will be ·. col lec!) 

a t t cm pt e cl t o pc r s u a d <?· Res p on cl e n t t o v a c at c bu t t h l s w a s 

de clin ed., I t al so sought to o ccupy. half t he prer.1ises but 
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_this too the Respondent refused, claiming to be entitled . 

to sb le possession as tenant. Harrys took Court proce ed i ngs 

in unsucc~ ssful attempts to obtain physical poss e ssion of 

half of th e premises. These were resisted. Hcrrys ~ lien 

sold its interest in th e proper ty to th e present Arp c llcn t 

Company. Th e re was then litigation between Ha rrys and the 

Appellant Company. Th a t was settled on terms including 

an ass~gnment to th e Appe llant of all riohts whi~h Ha~rys 

had had to compe nsption , d amages or o therwise a g~ i n s t th~ 

present Res pond e nt in r es pect of ' th e exclus ion - f Hcrrys from 

the pr emises from th e time it purchased until it s old to 

th e Appellant. 

Consequent upon t he purchase Appe llant i n its 

turn became registered as propri e tor of th e untlividcd half 

interest ·in the pro perty. 

Th e Appe~lant th e n comme nc e d proceed ings against 

th e Res pond ent claiming 

a) Damage s as a ss i gn ee o f Harrys as a lre a dy . 
me ntioned; 

b) Damages for loss of usn or occupation on 
its own be half since purchase from Harrys ; 

c) An injunction to prevent tlie Respondent 
from excluding it from us ing or occupyi ng 
t l~0 propo :i:· ty. 

At th e ·h earing an alternative cla im wa s a dde d 

s eeking me sne profits or rent. Hhon the action ca me on 

for hearing on the 24 th Jun0, 198 1, con ::; cn-t o r cl ·:: r::; h' c r e 

made orcloring the property to be sold by auc t ion with 

the proceeds o ~ s al e to be divided. 
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Th e Respond e nt had in th ~ mea n time paid in tc 

the Court the sum o f $1 4,440.00 claiming that that ,~os 

suffici e nt to satisfy any entitlement of the Arpell a nt 

to "rent a nd/or mcs nc profits a nd/or d r1mog0s ". Thi s sur,1 

was calculat ed as the r e nt paid at the time of Harry ' s 

purchase and t hereafter at on inc rease subsequently arprovc~ 

in Fe bruary 1980 by ' th e Price s o nd In comes Boord as a 

maximum rent for undivided half portion of th e pr"?;n3 . .;:cs at 

$775.00 pe r month. At the settlement just r ef erred to it 

wa·s agr eed that t his sum, which ha d been paid in , c ou ld be 

uplifted by the Appe lla nt on te rms tho t t he cla im For 

comp e ns a tion or damages would have to be r esolverl by t l,e 

Court and t ,hat should a sum of l e ss than $ 14 , ,1,00 be a\.:c rdetl 

the App e llant· wou ld r e fund the surpl11s . 

Th e matter come 0 11 again be for e l(crmode ,L and 

on 29th October , 1982, judgment wns dclivereJ 01.1ardina the 

sum of $14,440 and a further sum of $2, 131.00 c~ l cula tcd 

a t the same r a t e of $77~.00 per month fo= a fur ther brok en 

pe ri od durin g whi c h R~sp ondc nt ha d r ema ined in pos~c~sion 

immediat e ly after t he sale . 

From t his award the appea l is lndgcd on tlie 

basis tlia t th e assessment of c ompcnsatio·11 on a rent 

eq uivalen t ba s is i s inap propria te and i nad 8qu o'.:c § Th~ 

Appe l lant claimed that it is e n titled t o do;na :;cs o::d, that 

these should be mccsurc d by csti:nati :13 J: he j)rcfiJ. · ·'1.~-: ·1 

th e Appe llant Compa ny a nd Horrys •.•/Ould each !1 c:vc n,rJ,..1-:? !111 ' 

• they be~n al l o•~cd into poss essio n and hnd t:i:-nc',.. ' 

pr Cm i s C s e As ~./ e ',n de rs t C n d it r r C '.il CO u :1 :; C 1 i t ' , C' :- Cl 

App e llants had ob t aine d posscssicn ···o-r L!;c c:1'.:ire rnr.1.i::; i':; · 

and corr i cd on. bu s i ncs s t here - but with a pr ::., p or t ior.a t e 

r educ tion to nllow for th e ha l f in t e rest . Th e l earned 



Judge e ntir e ly r~Jecte d the submission . He examined t l1e 

concept of ·co-owners hip and the n conside r e d the problems 

which a ris e wh e n one co- owner is e xcl ud e d . We cn! i re ly 

a gree wi t h his s umma; y of th e l aw tha t the pos ition of 

co- owners is an artificial on e wh e re eac h i s entitled in 

l aw to poss e ssion i n commo n wi th t he ot her . The difficult y 

of cour se arises when the parties cannot agree and the only 

s oluti on th a t the l aw can offer , as with partners who cannot 

agr ee , is ei ther to divide th e property eq ual ly betwe~n t~cm 

if that is the legal possibility, or else to order o sole 

a nd division of th e proceeds . It wa s t hought at on e stage 
' 

that i11 an earlier case t hat the Respo nd e nt might hove been 

willing to make some physical division down th e midd le of 

th e s hop but th e Respondent t ook the v i e w tha t thi s was net 

r easo nable or prac ticab l e an d would not a gr ee a nd of , c o urs e 

it could not be compelled to do this . In some cases with 

l arger properties whi ch c a n be l ega lly subdivided th e Court 

may make such an order but this r e medy was not available 

i n the present cas e so tha t the sale a s eventually consent ed 

to was the on l y solution which th e l a w could offer. In cases 

where one c o- owner hos unlawful l y ejected th e othe r co- awrie r 

he has deprived th e co-owner of his l awful . entitlement and 

t ho~. ma y amount to a trespass or o~hc r l egal wrong 'b ut this 

is not such a case. Th e Respondent hpd always been in 

pos~ession a nd was entit l e d lawfully to so continue ~ Damages 

os contended f or on be ha lf of the Appe l l a nt both i n t he 

Supreme Court a nd in this Court can on l y be payable i~ 

' r es pect ~f a wrongful a ct a nd t he l earn ed t r ial Judge 

r e j e cted a claim pu~ forward on tha t basis . 

We ngrcc. The Responde nt was e xercising 

his lawful e ntit l eme n t . 
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It must be r e cognised as the 1 arned Judge said 

th a t both Hnrrys nnd the Appellants bought their half 

int e r est with their eyes ope n. It mus t have been known 

that the Respond e nt was in occupation and was . trading. 

In acquiring rather complica t ed form of ownership with the 

inherent difficulties relating to possession it does, not 
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lie in th e Appellants mouth to say that he was entit l ed to 

expect vacant poss es sion to carry on his own business . All 

he could e xp ect wa s such relief as the law provides in these 

cases wh e n th e othe r co-own er does not consent to partition 

or wher e partition is not l egally possible . This compris es 

only a n order for sa l e and compensation in some cas es of 

special circumstancese 

Th e position bet wee n co-owners wher e there i s 

no . agr eeme nt is di scus.se tl in the work La nd Law by Hinde 

McMorla nd a nd Sim in Vol . 2 p. 909 th e authors say : 

"Difficulti es some times arise when one 
co- owner is in sole occupation of the land. 
Each co-owner has a right to th e possession 
a nd e njoyme nt of the whole of the concurr e ntly
owned prop e rty, a nd it has been said: "Consi
derations of justicP. a nd convenience have 
l ed to the recognition of the general principle 
that one co-owner cannot by failing to exercise 
his right of us e and occupation establish a 

claim for compensation aga inst a nother co-own er 
for the lawful exercise of his own equal right". 
Therefore no co-owner who ha s f a ile d to exercise 
his right of possession i s ent itled to claim 
r ~nt f~om a nother co-owner even though that 
other occupi es the whole of the land . " 

That proposition is sup~ortcd by two most erudite 

expositions viz by Salmond J. in McCormick v . McCormick 

1921 N. Z.L . R. 384 particularly at 386 and by Lord Denning M. R. 

in Jones v. Jones 1977 2 All E. R. 231 pa rticularly at 235 . 
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It is otheiwise however in certain ex c e pti6nal cases 

re 'f err c d to by th e a u t h o·r s Hi n de and o t h er s on t he s am e 

page. One of these is unlawful ouster which was the basis 

of Mr. Nagin ' s argument and that also was r ecogn is ed in 

McCormick v. McCormick and Jones v. Jones. A similar 

situation arose in the very recent case r e f erred to us 

by Mr. Kni ght Dennis v . MacDonald 1982 FAM 63' where 

, compensation was allowed in r espect of an absentee wife 

but on th e ground that she had bee n forced from the home 

by the 6ontinuing violence on th e _part of the husband -

held to be expulsion or ouster - but even then the Court of ' 

Appeal Held that the correct measure was· to b~ assessed cs 

the equ ivalent of a rental charge. 

In Bull v. Bull 1955 1 All E. R. 253 Lord Denning 

had also said in respect of co-owners : 

"Neither can turn th" other out but 
if one of th e m should take more ~hon his 
appropriate share the injured party con 
bring an action for an account ' if one of 
them should go so far as to oust . the oth~r 
he i ·s guilty of trespass,." 

That case was however sole~y an action for 

possession and did not · deal with any question as to 

the ascertainment of compensation. It does give a hint 

however to the proposition that a co- owner who refuses 

to al low ' th e other any beneficial rights may have to pay 

some compensation for his usage and in Jones v. Jones 

already mentioned Roskill L.J. while agreeing with 

Lord Denning that no r en t should be payable seemed to 

base that conclusion on the fact that the occupant had 

in part been induced to take possession. Seep. 236 at 

paragraph H. 



8. 

There 1 s ample authority f l,r th e proposition 

however that if the occupant was a former l essee who. was 

holding over at the expiration of the t erm th e relation 

of landlord and tenant had not been determined so thot 

partial rent was payable to the co- owner. , Thi s is the 

fourth e~ception men tioned by Hinde at 919 . See Leigh & 

Another v~ Dickeson 15 Q. B.D. 60 particularly at 68 . 

Now in the present case Mr. Nagin claims that 

notic e to quit had been given, so that the Respondent was 

not a person holding over. If this ~ontention is right 

the n his argument is agai nst th e proposition that even 

the equiyal~nt of rent could be recovered. Obviously the 

, learned trial .Judge was in some dilemma as to whether or 

not the holding over si tuation had in f ac t been terminated~ 

The point does not require to be decided here and we do not 

pronqunc e conclusively upon it but ~erely r~ise the ' query 

as to whether on e co-owner could give .notice to quit 

against th e wishes of the other. 

Be that as it may the learned trial Judge took 

;the emi nently practicable solution here that as the Respondent 

had conceded more than he probably need namely that he should 
pay mesne profits it was appropriate to fix an award of 

compensation on that basis. This seems the entirely appro

priate solution and we see no reason to di sturb ~he . 

finding made on that basis. 

Accordingly the appea l costs. 

• • • • • • • • • 
. Judge df Appeal • . . 11 G-[,- n 

? ' u-u /\...v ., l ) 
•••A ,IA • • ~ • • • • • • • • • • • t • /2' (;}Udgc of Appeal 

111.;~-::1. . ~(~:".; -~~ 
Judge of Appeal 

to/ 


