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.11T THE FIJI COURT OF( APPEAL· 

. ' ' , l/.'i H:i 
Civil' Jurisdiction''' 

.yivil AE12,.eal No.· 51--2% 19§.g 

Betwee~: 

J\RTHV~_,.,,jt:BW!.JNGS tradine 
as AR .HUR J:lmNINGS 
CO'TSTgJTCTION . . 

LAL!p& SONS LIMITED 
& ~~ .. D ffiTERPRISES 
LI I i ·. , . · 
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: V. Kalyan for appell.imt·, · 
. J. Reddy for respondonte 

. Da.te of Hearing: 20th July, 1983 · 
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This is ~ appeal from, the judgment of Willia.11u11/_., 
whereby he dismissed an appeal from the decision .of 

. Mr. L • .n •. Blin, Resident Magie~rate a~ S;igatoka in two· civil 
actions which~ by consent, were heard togethe.r. 



C 

'/ 

On 2nd _May .19eo,:., eac .. h of the respqndents . t,, "> , \. 

the ·appellant see'king paymehts of money said to be .due :and,, :J::J 
' . : '. ' . ;/. t.});f.:.f/ ,:{:f;'.;,·/;'i_}: 

owing for good a sold and delivered. The ·_claim by La.1:,-l/ltfidli:};,,{· 
. ' • . ·; .- .. ,.-;.·:~;;".t:t t'.: ·i ~_\{ < 

··Mohammed & Sons Limited. was for $556.20 and that of Lal..iJ:>;\i:i 
• I ,i: ',' ?{¼J.':,11:\•-t•:·,' 

. \ . 

1-Iohammcd Enterprises LjJnited was for $760.29. There;'wasjnQ 
· · · · · · , . · •.. ·· ..:/:~:i.;;':r;' ·,· 

dispute as to "the sale bf the' go'oda in question or. as· t~}-tlle 
amounts p~yable in. res.11·~ct of th~m. ·· ::n_\j~::f;~}f~ 

. . ~ . . , , .:_.· I : . . • ,. . , " 

In response tb td.mpl<ti claims f.or debt, the. appel.~~,. 

pleade~ 'that ~e, w~th 1ihe r~epon~~~t~_ .~owledge ordered.;;;{~1:t~J 
goods in question as· e~{~nt from one Eddy Ven Oirschot, · who •i:1 

' • \' • ,· • ' ~ I ' • • .,/tJ,:f-; :{ .. Y', 

. traded ~der, the name 11nd Et.tyle of ·Pacific Pisces, for\"_se,,{o 
. a. building project known a.a the 'Pacific Pisces Holiday 'R;~;;_ 

. • • ' I . ' ' ,:,",~::•:_:-i,t1,,A1·~·'.(~, .. 

!'·or alternatively that "the plainti:f;fs• -contracts were wit' '.';;"-r,·• 
' . ' . . ' ... 

A.G.· ~renni.ngs Construo·tion L~ited, which was acting·a~'i;. 

Construction supervisor for the Pacific Pisces Hol..iday .:·Re 
. ' . \1 ' . ·_;·;, 

project. It was the eyidence of the defendant that he i,.,,. 
. • - ;-·).".:\'! 

-introduced V~ Oirschot to Mohammed Azi:z, the Secretaryfqf',:(!.~i 
• . -. ·/ "\!,U('}tl . 

. both. respondent compan1e~·· an~ ~t~ o~e of the directors_ .. ofp,,t,}ftf 
them and that agreement was')concluded that all the materials 

, I !~, , r , tf i , ... , .. -: :~..,:,} ,:. 

ordered from and deliver'ed · :fro the site of the Pacific· Pieces 
. I :·,/"' i·l:t;'/>f 

venture at Namada were to be paid for by Ven Oirschot ;\LT.he; 
. '-~~._ .. ,,_,, ,; :t-::f 

' · def'endan t said also that he 1 had arranged with Az·iz th~i'.fJl!. 
~ ·. . . ' ' ·, . , . ' : '!i-~1~i:_·/_\,'_:f.~,;. 

goods ordered for delivery to Korotogo were to be chargedfto,, 
· , , . :~.:!i.;}";:f:r~:i),.{p ./:::-.. : 

and paid for. by A.G. Jennings Construction Limited·. · Mobairmu~d 
. . • ,- :', :r~·:'.\'\·;' 

Aziz denied su9h arrangements and in the' event the learned i 

Magistrate said that he 
the defendant.· 

. . . _} ."\: - ··,:\ 

preferred -.hia, evidence fto that /of . ' 
I , 

' .; ; 

I.· 

I. 

The learned tfudge in the Supreme Court,· in .those 

circumstances, hel~ himself bound to a~.cept the learned 
' f•1up:iotrate' s conc.lusions. In ·so doing~ said : 
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J 

' "! .. , l 

I 011 

. . . ! !l!l[i;r"il~t ·.· : \i >,1, : . .\~lt . 
"The learned Magistrate who saw and · 
·. heard 'the{wi triiisses f ·stated·;: quite 
defini teiy· ~ha.~1;rh~ \ pt-efer1::edHthe . " 
evidence;, of. '{MQ}'lr:urtm~d l Aziz :to:,"';;;that of 
the(. defendant tll'.M~lUJenriihgs ,.1!.J;1 He . 
ha4 :-an a~vant~g~1t;~.r · that<res'pect , · , 
w~ich · is -1~enledj""l~o:tlthe ~ppe;tµ.ate Cou.r-t 
and - there:ris. riptliing in \the• record • 

. which, augges·ts.l'jthat the{Magistrate was 
wrong 'in ,pre:C~~ring theJevi~ence of · 
.Mohammed •:Azit·~t;; .It would.: be contrary 

· ,to eatablish._·_c1! _principles fpr. me. to · 
differ from :dpi. · · ; · · . · 

i: :· i: :}:• . ' . I 

. Theref01:•,1j '1U :,~he evidence of· 
Mohammed Az~J~ which the _Magi-strata 
.preferred arug h4ft· ~n:p:por~:µi~ w~1;ijef:HH'Hl 

· I· am bound to ao oe:pt tiW l.~ ft~,4 . : : , , 
. Magiatrat;e•·a c,onolu.,U.oflff ,,, · , ·· ·, · _· 

' ( 
' ·1:i' ', ·, ., .. , 

:, . ·, ~ 

It is. trite 111w ,i 4):f. course, ,hat ~t ·;j.q. Cl\'ltJ ~Y:r/, 
•· cases . that an appeal qocirt;, .-;~hearing en appe•~· n~,h. ,, ;;tpt/ 

. fact anq. law, shouJ.d <ifffer from ~he:: trial Jud~ft :ftJll.\l. 
·findings as to the credibility. of. wi -tnesses and seaQR4tJ~fffll 
other\ finding~ which __ have their genE!sis solely in oi-e4J~+\J 

'" • " , , •. I ,· ·" ". " .,<@(()J 
·, The Magistrate• e. pre~erence·:of- __ .the _eviden,ce. 0!:t\)11:1 

. Mohammed Aziz to that of'· the appellan·{ must, we·•~ree, '.;\:Ji:i 
· . ' I· , .· · _;.,.-·,,, 

conclude the. 'isE;me as . to whether ·or .riot goods delivered·,,<:t 
.Namada were to be charged to V~oirechot. ~ ·; 

11 , , 

But there. were.otner factors in the 
. ' 

not· turn on credibility. There were a number of docum~n,., 
' " . ~~~-

dealing with the tranaa.ctionf;l which could not ,be left':oU: 
• · · .-u:.,·,-. ·1··.,1 

· of consideration. And the inferences wh:Lch we;e ~o be;}ra 

from them could, just· ~s, well be "drawn by the Judge on· 
' I 

appeal· as· in the trialJ Judge. , , .. , .. 

·. \le think that ~ht ~eame~Ludge in the Supte~ourt1 
in couching his reasons.: ~or1

: uphol1i~.~ the Magistra~e in. 
such wide terms, erred in law. The true. position finds. 

clear expr~ssion in' Mer~ey Docks ~. Harbour Boara, v. Pto~~er,1_'.; 
{1,923) A.C. at p. 258-9~ where Ldrd Cave L.C.· 'is reported 

1 
· 

r ' . , 11 ,: : ir, 
as saying : · l: . · • 1 1 

1 
;, :'. l ; • 

. I 
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. I, .. ;_., ... •·111. :.j __ !,.,.· ;'. ·, ., 
, • .. ·.~·f.',,i 

t ·",:-.: .... _/i; ;,: l t '.• I 
. ~ ' ; ) '. (< '· r ' I ! ' I 1 , ' • 

"Tho p~ocedure{'~n
1._a.ppeal from a ,Tudge 

.sittiriB without a jury is not governed 
by rules app1i6a~le to a motion for a 
new trial. aftef:" a verdict of .a ___ jury. I 
In such a case it is. the duty of the; : 
court of app~al to make up its own , 
not disrega.:r:llng the judgment a~pealed ' 
:from and iv:.=- g special wel~ht o that .·• 

men in oases where ere ibility ·of ·, 
w neasee og.'j~i~---=Into .guestlon, but with 
l'ull libert;y, ~ ·2-~f:!w its own inferences 
from the I'g.gl~LJH".~l!ed or admitted, and 
fQ aecide· 8t9JUt!:!!;!:r.1Jslz .. " . : 

· r_rhe emphasis is ou:r:s. That p9:ssage was· 
by Viscount Simonds j,n·Benm~x v. Austin Motors Co • . 
(1955) A.a. 370 at p. 375 w~re, having so don~, he 

to say.~ 

\ 

"This does not· mean that an appellate 
Oourt shou1d lightly differ from the 
finding of -the trial .Judge on a · 
question of.. fact, and I wou1d say that . 
it would be difficult for·it to do so 

·where the. ·r j_nding turned in the ·· 
credibility of.a witness. But· I 
carinot help thinking that some conf.usion 
may have arisen from· failure to , . 
distinguish betw~en finding of a specific··• 

. fact and· a f.;inding of fa.ct whioh is · 
really~ in:ference from facts -speci
fically found, or,as it\is, has sometimes 
being said, between the· perception and 
evaluation of facts." · · ' 

' I , 

The issue as ,to whether. jthe goods delivered to 
' • ' J ,, 

N amad·a .( the smaller cilaim) were· 'to be charged tO Van<. '.• 
• ' "'\ ' • t) ' ~ 

·. Oirschot hav~g bee,,, concluded. an,d correctly concluded· Y,(,: 1;:; 
' ' . •·!i'.f!"} 

againot the. appellant,, ,the quest,'ion. · remained whether ,al:J..i{i:, 
l , \ . :; ,.;•>.:-(:/::;11~{) 

the items in both claims should have been charged to ·, F,):;\tt 
• .• ; • • ' .. \' . '·: , •. ,.l 

· Mr. Jennings personally or to his Company. This, too~ ;the/, 
, learned Judge doal t with solely on the basis of the · · · >J 

Magistrate's preference of the evidence of Aziz. 

,· ' '' 
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' 
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. ;5• . ofJl{;~J 
In. resolvin·g both claims'1jth~ learned Magistre.te}f,Y 

. : . . . ' ' . . ~ \ . .. . ~- .:,(:\/' 
· drew infe:rorices.'adverse · to the appellant .:from th.a :fact)jJt 

• • , • • , 1, • .,. ,'. -lr,\:\t,:. . 
. 'that when -he' or his ser:vants si~ed delivery notes theylrn\;' 

c1id. n.ot indicate that they were signing on behalf . of{til;:; 
· , ' _ .. _.,r,,·_r•-)-;:1J 

;company. In our view, that ·conclusion entirely miscon~eiv,,e 
the purpose of signatures ,to 'delivery notes. They.· ar~;;{;·;/{'.(ll; 
taken to e~tablish tho',faot of delivery and' by whom. deli.y~·:·· 

• · .I·· ... ,-.•.;;1N-\~~?~~,r•·':~,,_~ 
was· taken and do not loucl{ -the· issue as to the ,idenilli[9f/v 
,, . . ' . , . ' , . . . . ·. -~,'~;-:.)i,"}/{<:"•,':1\ 
the parties to the c01~·t1ra.cd; of -sale. , .:· 'f•?.:,•.·>,_;t-''fr 

. -~ • I I I I I ' , A, , . -jx;:;;t:11!titif,'.'..\:/; 
In respect· of the N'1amada j' ori Aziz said the.1i_J~ · :,~i:ttH 

I I • ' ', '1:11. . . > 

. ------~- Jeril'lings to.ld him to .nuppiy' :Namada arid c~rge ,Jennin;c':: •{•{'' 
, . I ' • ' . . t . ' .· ,l[.1'.'(·\/}f\. 

Construction. In anobher part of his evidenc~ :he-sa.i~iK:: 
. • •. , . • ·. . .• _ r: ···::.;,:v, 
"I' should have ma.de it1voi<l_ea with the words •'Ltd." ··andJS 
added, 11 the word 'Ltd.' was left out 'in error' • " 

·rn our view tha.t evidence, accepted by th _ 
. . . ~,(.•-~-;_;{-,' 

concludes the questi.,on insofar as it refers to the Namad 
. . . 

account for $556 .20 .. 

' 

'·· 
,;.'·.-:''.-

' ,._.• 

·._ ... _~:/;• 
. Y< -· 

In respect of the Korotogo claim~ the documen~ 

evidence, speaks clearly. First, the· ~.tatement of 31 at/ 

August 1980 for $760 .;~9 is addressed to A.G. Jennings 

. Construction Limited; Korotogo~ . That statement was.,.c,9mp,il 
! . ' • • • ··, ·-~i ,· .. f<}~f;:~~t)r-~ :.: 

from 14 in.voices itemised on Exhibit 4. ill except_<.~!"<?),., 
· · · · · · -· - - . ·_._ _- ;:t-t~fr~t~,H~ij,t 

those invoices namely 062 an~ 11 0, were maa.e oui;. i;o ,,;;J:~'.J1.f.f) ' . ., _., .. ·,;-"t_:i:/;,_p;,·,;.'' 

Jennings qons truction. Aziz, himself said that 0~2 Wat:(}~:, 
. •• . .• i : ;._\_ ' ~::;(. 

~ error and should alsc> have been debited to Jennings ' , , :;! 
• ' • < - ,. • • • • : • • :- • ,,, _,r!J 

Construction, which, from µia evidenoe already re·:rerred .. to; 

was acknowledged to mean tl'enn~gs Construction Limited~· , :)'. 
' ' .- ·, . .'.', :-t~f 

The only remaining invoice (110) is in the name Jennings,.·: 
' ~ ~. 

· pers,onally., Perhaps all that. n,~d. b~ said is that -it was• .. · 

for $4. 50 and that on ·the de minimis principle that has 
no CQn,trary evidentiary 'value. 

/· 
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The learned Judge reached the conclusion: 

~ I 

"That the case was one where Mohammed 
Azi~ was awar~ of·the.existenoe of the 
principal but not sure whether he 
should d_ebit 'the principal or Mr.. 
Jennings because Mr. Jennings had not 
instructed hlm to debit · the principal." 

... I 
and he .went on. to say : 

,. 

. ~~Iri Bow.steadi 01:1 A@·ein.oy, t3th Edition· 
p. 375 it . ia. t~tl.ggetated that --when the 

• agent acts for the_ principal whose 
existence is known but who. is not named 
the agent pr:1.ma fa.cie is liable on. the 
contract and the inference will be that 
he is liable :i.n addi'tion to and not in 
substitution :from ·tp.e principal •.. It 
seems that the-actions in question 
reveal such-a situation as is referred 
to in "Bowstoad "· - - - - - - _tt. I , 

The same paesag_e aHpears _also in the 14th e 

of Bowstead in which it! ~s!{f'ollowed!.-,.~ediately by 
' I • I• ' "', 

. ' sentence : 

"Though sometimes his liability may 
cease or disclosure of the princi
pal' s identity." 

That sentence.does not.appear in ·the 13th 
but in both editions the passage cited by the Judge 
followed by· these .words : 

"Though the faot,that the agent doea 
.not name his principal is obv:iously 
,relevant in determin.ing whether he 
c.ontracts personally, it does not 
seem possible to be dogmatic on this 
point on the b~sis of the English 
c-a:ses." 



·' • •,· l 

. ' ' 

C' ' i 
' 

WhLle perh_aps· Qf some aca'demi.c in_ter~_s,t_ 
passage cite·d-by the ~udge is of little or nq a 
~nd to the extent that he reli~d upon it, he ~I 

· In any event, as we -have shown there was:: .. 
disclosu.re.· .The ~vidence ~f- Mohammed, Aziz, .co.ni;Hdn .. 

,•'.· .. • . • • • • ~•'\u~~.·,·. 

as it does his own .iden·tification of Jennings, Con:struct 
· .. : • · .. ·.. ' ... -".•. .. , : · ·. ', ·-~; .. \1,fPi;.i:;:~t.·•a:.·: 

·as A.G. Jennings ,Construction Limit.e9, and _accep1~.d~;:·as;, 
. . . . . . . , ·. i, .,·•·:·r~.,,i'.,._,. ,_. • .. 

it was·by_ the· Maglstrate, establish-ed that with.'{one:i¾(';y~/\ 
. ' . ·. , . . . . . . . . , . ·. . .. • . • ,. ' , . . , .~, ·r·:r,frif:I~-:.t~{;.\~;i~ 

. triflin·g except.Jon, t.t1H company·was u·nderstoo9\;8i:i :;@ 
- - -~--~·~--. th e de b to r . · t .· -".?. '.:ft1h: 

/ . . ~11. 
I Al 1 in .al 1, we ·ar.e· of the opinion that\th . 

. • ,.;:,}>,.,;· .. r2"t+·i$; 

appeal must pe allowed.and it is al.iowed accordingly 
, . . . . , ... ··/·r·'~:"?/ 

.· with the result that the Judgm.ents in the Magistra-:tes,, 
. . • ··',.~_1·.·:_.•tlf 

Co u r: t are set as i de and the act i on_ s· are d i s missed 1,~J 
·order'for costs in two C~urts made. in the judgmenit-0 
W i 11 (ams · J • 1' s · set a s i de and i t i s ~rd e red ' th at th ;=?~if\,t. 

' • • I ,, ' .,', "(•,/:\\;{ 

a pp e rt a ri t h a Ve · h i s co s t s i n a 1.1 th re e Co u rt s , to be . .::);1;~: 

· taxed . if not agmd. • ~;~i~r 

•••••••••••••• •'• .• f!',1•,~,·· 'ii_,., 

· Vice 

\ ' ' . : ' 

' ?·_ .· /--; ( . -...;,_;_~ ~PtLl~ 
' //4 'l .1 ({)__..t2 •·•Kk•,,,,>C 

.. .. 

I tt.-,<-<-' · · . . . · : :.11~J1}Ji 
I ' . •. 
I ,;. ' • • , . . . . . . . . . . . /· " ......... .,: . . .. . 
· · Judge of Appca l . Jl!:. 

.····--:: .. ::t1: 
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