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actions ﬁhich; by conSent; were heard together,
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, amounts payable in. respect of them.

a ‘tuilding project known as the Pacific Pisces Holiday

' Magistrate's'concluSicns. In so doing, said :

In response b Blmplu claims for debt the appellan
pleaded that he, with the respondenis knowledge ordered;th
goods 1n question as’ agent from one Eddy Vean Oirschot, _who
.traded under the name and style 'of Pacific Pisces, for“ '

or alternatively that the plaintiffs' -contracts were with
A G. 'Jennings Construction Limited vhich was acting a8
Construction supervisor for the Pacific Pisces Hcliday Resort
project. It was the evidence of the defendant that he
4Antroduced Van Oirschot to Mohammed Aziz, the Secretary 0
both respondent companies and - to one of the directors of

‘them and that agreement wachoncluded that all the material"
ordered from and delivered %o the Site of the Pacific Pisc
venture at Namada were to be paid for by Van Oirschot.
defendant said also that he’ had arranged with Aziz th
goods ordered for delivery to Korotogo were to be char:
and paid for.by A.G. ‘Jennings Construction Limited C

Aziz denied such arrangements and in the event the lsarns
Magistrate said that he preferredwhis evidence to that of

the defendant. ' _ : i i\'

The leamed Judge in the-Supreme Court, in those

circumstances, held himself bound to accept the learned



fact and law, should differ from the . trial Judqa @iygﬁ‘
'findinge as to the credibility of witnesses and secgg%

' Namada were to be charged to Vanoirschot.

not turn on credibilitve There were a number of

~uppea1 as in the trial Judge.

"The learned Magistrate who saw and
- heard 'theiwitnesses, stated quite
definitely that”he|preferredf :
... evidenceiof; MohammediAziz to
the defendant M ‘Jennings.
had ' an advantage n that respect
which ‘is" denls& c,the appellate Court
and" there’is ‘nuothihg in'the' record
‘which. suggestsithat the Magistrate was
wrong 'in prefeérnring thel!evidence of
Mohammed * zi;.q It would:be contrary

" to establishiid! principles for me to
differ from iim.‘ o
, Therefcﬁﬂ in ‘the evidence of
Mohammed Azik which the Magistrate
.preferrad and him enp orting Witqeaaaa

I am bound to acgept
,Magistrate ¥:] conclﬁsioq 1Qﬁ$ﬂ94

'
-‘. g ' ' ’ '

1 , ,
But - there were other factors in the cass

dealing with the transactions which could not be
of consideration. And the inferences which we;e
from them could, just as well be ﬂramn by ‘the Judge on ?

~:/ |

We think that th learnengudge in the Supreme Oourt

in couching his reasons For upholding the Magistrate in
such wide terms, erred in law, The true p051tion finds

(1923) A c at p. 258-—9, where Lord Cave L.C. is reported

t :
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[ new triel aftef a verdict of a jury..

' Mr. Jennlngs personally or to his Company. This, too,:

"Phe procedure on appeal from a Judge'.
.gitting without a Jury is not governed
+ . by rules applicaBle to a motion for a

In such a case it is the duty of" the’;Ww;;,
court of appeal to make up its own mind,
not disregarding the judement a pealed ‘

- from_snd_giving speclal wei ht o _that
Judgment in uasee where cre lity o
witnesses cgmes in question, but Wit h
full Tiberty, o &ew its own inferences -
from the Tactp que or adm ed, and
o decide e@Ler _____ gLy . < :

N

‘The emphasis is oure. That passage was approved
by Viscount Slmonde in Benmax v, Austin Motors Co. Ltd
(1955) A.C. 370 at p, 375 where, having 80 done, he Went

to say : . ° ' ' L

"Thie does not mean that an appellate
Court should lightly differ from the
finding of the trial Judge on a '
question of. fact, and I would say that
it would be difficult for it to do so,
‘where theé.finding turned in the
credibility of. a witness. But I ‘
cannot help thinking that some confusion
may have arisen from failure to
distinguish between finding of a speciiie
fact and a finding of fact which is _—
’ really an inference from facts .speci- .
\ fically found, or as it\is has sometimes
being said, between the perception and
evaluation of facte. -

The issue as to whether the goode dellvered to
Namada (the smaller claim) were to be charged to Ven- ,
_Oirschot having been concluded and correctly concluded
againgst the appellant the queetion remained whether all
the items in both cleime ehould have been charged to

. learned Judge dealt with solely on the basis of the .
Magistrate's preference of the evidence of Aziz.



.error and should also have been debited to Jennings

the purpose of signatures to'delivery'notes.

' the Darties to the conhra01 of - sale.' ;

'perao_nally.‘ Perhaps all that. ne\ed be said is that it waa

-company. In our view, that conclusion entirely misconceived
They-are

- ,“\ ' o

In reSpect of the Wamada joh, Aziz said that

- Jennings told him to . Hupply Namada and charge Jennings
Constructlon. In anohher part of his evidence ‘he— saﬂd

"1' should have made inVOines with the words "Ltd.' and
added,"the word 'Ltd.' ‘was left out 'in error'."

account for $556 20

In respect of_ﬁhe Korotogo claim, the doeumentary
evidence .speaks clearly. First, the statement of 31eﬁ
August 1980 for $760.29 is addressed to A.G. Jennings
.Construction Limited; Kbrotogo. That statement was;compile
from 14 invoices itemised on Exhibit 4. A1l except%tw

those invoices namely 062 and 110 were made out. to
Jennings Construction. Aziz. himgelf said that 062 was an

Construction which, from his evidence already referred to,
was acknowledged to mean Jennings Construction Limited
The only remaining invoice (110) is in the name Jenninga'.

for $4.50fand that on ‘the de minimis principle that has

i

no conirary evidentiary value,
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»(ﬁ. '~ The leamcd Judge'réaehed the conclusion

"That the case was one where Mohammed
Vo A_{ Aziz was aware of the existence of the
- principal but not sure whether he
- should debit the principel or Mr., :
© Jennings because Mr. Jennings had not
instructed him to debit the principal."

i

and he went on to say t

."In Bowstead «ii Agenoy, 13th Edition’
p. 375 it is sugpgested that-when the
- agent acts for the principal whose
: existence is knovn but who is not named
, the agent prima facie is liable on the
B contract and the inference will be that
he is liable in addition to and not in
o subgtitution from the principal. .It
- ~ seems that the actions in questlon
. . - . reveal such.a situation as is referred
to in “Bowstead" e el

sentence E

S I

/" " "Though eometimes his liability may
cease or disclosure of the princi-
pal's identity." .

but in both editions the passage cited by the Judge 19 |
followed by these words e “ | o

. ‘ "Though the fact that the agent does
.not name his principal is obviously
relevant in determining whether he
contracts personally, it does not
seem possible to be dogmatic on this
point on the basis of the English
cases,



'_disclosure._

In any event as. we have shown there'wa"
The evidence of Mohammed A21z, contg;n}hg

‘as A.G. Jennings Construction Limited, and accept’
1t was by the Maglstrate,Aestablished that W1th”

v All in'all we ‘are- of the op1n10n that'th

appeal must be allowed ‘and it is allowed accordi.

"with the result that-the-judgments in the Maglst
Court are set aside and the'actions dre dismissed

order for costs in two Cburts made in the judgmen

»Williems'd. is set aside and it 1s ‘ordered 'that the
appellant have his costs in all three Courts, tg}be

taxed. if not agreed




